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ST. LOUIS, MO., FEBRUARY 21, 1908. 
EVIDENCE AS TO EFFECT OF ANXIETY 

DURING TRIAL OF CASE AS TENDING 

TO MITIGATE DAMAGES. 

It is undoubtedly true that the anxiety of 
a trial is trying even upon the constitution 
of a man in good health, and undoubtedly 
aggravates the indisposition of one already 
ill. Shall such anxiety be computed, and 
the jury permitted to take it into consider- 
ation in estimating the damages? It would, 
of course, tend to diminish the damages in 
every personal injury case in which any 
ferm of neurasthenia was present. 

A very strong effort was made by the 
attorneys for the defendant in the recent 














case of Ahern vy. Minneapolis Street 
Railway Company, 113 N. W. Rep. 
1019, to introduce evidence as_ to the 


effect of the pendency of the _ suit 
or the recovery of a verdict upon a 
plaintiff in a personal injury case who is 
suffering from neurasthenia. The court 
held this evidence to be inadmissible, say- 
ing: ‘The defendant asked one or more of 
the medical experts the following questions : 
‘Q. And is it not a fact, is it not generally 
conceded in your profession, doctor, that in 
cases where parties suffer from that disease 
(neurasthenia), where they have a claim, 
that when the claim is settled, or the law- 
suit determined, that then when the cause, 
to-wit, the worry, ceases, that then, also the 
repair comes of the disease?’ ‘Q. Do or do 
not the gentlemen of your profession as a 
general thing, or at all, undertake to cure 
or heal or treat neurasthenia, while the 
cause, while the worry, the object of the 
worry, is still existing?’ The plaintiff ob- 
jected to the questions on the ground that 
they were incompetent, immaterial, and no 
foundation laid. The court sustained the 
objections. There was evidence tending to 
show that the plaintiff was suffering from 
neurasthenia. The rulings are urged as er- 
ror only in these words: ‘Assignments 11 





and 15 raise the question whether it should 
not be proper in a suit of this kind, where 
neurasthenia is claimed to exist, to show 
the effect of the existence and pendency of 
a lawsuit on the prognosis of the disease, 
so that the jury may take into consideration 
how much of the trouble is liable to disap- 
pear or become ameliorated upon the ter- 
mination of the suit. It seems to me this 
should be allowed.’ We assume that these 
are the best reasons that can be urged in 
favor of the admissibility of the proposed 
evidence. The defendant’s counsel did not 
in any manner advise the court what he 
proposed to prove by the questions, and it 
is not apparent on their face. But, even 
if it be conceded that the purpose was to 
show that the necessary effect upon a per- 
son suffering from neurasthenia of the 
pendency of a lawsuit to recover damages 
for the injuries which caused the disease 
would be to aggravate it, we are neverthe- 
less of the opinion that the exclusion of 
evidence of this kind is not error of which 
the defendant can complain. It is quite 
clear that if a party is injured by the neglect 
of another, and it is necessary to begin and 
maintain a suit to recover damages for the 
injury, and the pendency of the action ag- 
gravates the consequences of the injury, the 
aggravation is not due to any neglect or 
misconduct of the plaintiff, but that it is an 
incident to the prosecution of his remedy, 
which is made necessary by the defendant’s 
refusal to settle the case without suit. If 
either party could claim anything on ac- 
count of such aggravation, it would be the 
plaintiff ; but it cannot avail either party. 
While it is true that worry aggravates the 
condition of a person suffering from a dis- 
ease of the nerves, and that joy favorably 
affects it, yet an inquiry as to just how 
much the trial of a personal injury action 
aggravates the plaintiff's condition, or how 
much a liberal verdict would mitigate it, 
in Our opinion, involves too much doubt 
and uncertainty for the practical adminis- 
tration of justice. See, however, Robinson 
v. Spokane Co. (Wash.), 91 Pac. Rep. 972, 
cited by defendant. We hold that the trial 
court correctly sustained the objection to 
the defendant’s questions.” 
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NOTES Of IMPORTANT DECISIONS. 


MASTER AND SERVANT—WHAT DOES 
NOT CONSTITUTE A HIRING BY THE 
MONTH.—A point of law not often clearly de- 
fined is the question as to what constitutes a 
hiring by the month. The recent case of The 
Pokanoket, 156 Fed. Rep. 241, attempts to nega- 
tively limit the question by stating what does 
not constitute a hiring by the month, holding 
that a verbal contract between the owner of a 
vessel and a marine engineer for the service of 
the latter, in which his wages were fixed at a 
stated sum per month, but without any speci- 
fied term of employment, constituted a hiring 
at will, and not by the month, and, in the ab- 
sence of any established usage to the contrary, 
either party had the right to terminate the em- 
ployment at any time without notice, and, up- 
on the employee’s discharge, he was entitled to 
wages only to the time of such discharge. 

The testimony of the libelant in regard to 
the verbal contract of employment was as fol- 
lows: “It was a verbal contract between Mr. 
Davis and me at Petersburg on the steamer Au- 
rora, the steamer I was running on at the 
time, and he asked me if I would go to St. John 
and help him look at the boat, and if I would 
come down with her, and that my wages—he 
asked me what I would want a month and I 
gave him my price, $80 per month, to go chief, 
and I said I will go down and come with the 
boat, and he said the wages would be the same 


as when working on the Aurora, but the day she 
gets to Norfolk my pay would be $80 per month’ 
I was getting $70 per. 


and start at that time. 
month on the Aurora.” The court, in hold- 
ing this verbal agreement to constitute a hiring 
at will, said: “The chief point presented is 
the construction of the contract under which 
the libelant was employed. He insists that it 
was by the month, and that it was a violation 
of its terms to discharge him except upon a 
month’s notice. The District Court took this 
view and entered a decree for the libelant for 
$80, the full month’s wages for July, 1906, and 
for costs. In this we think there was an error. 
The contract, which is fully set out in the tes- 
timony of the libelant as given above, has, in 
our opinion, the effect to determine the meas- 
ure of compensation, but does not fix a definite 
period of employment. In other words, the 
contract constitutes nothing more, in law, than 





what is known as a hiring at will, which could 
be ended at any time, by either party, without 
notice. There was no evidence of any set- 
tled usage or custom of the port which would 
take the contract in this case out of the rule 
which governs such contracts generally. There 
is nothing in the contract of employment 
which can be construed to mean that the libel- 
ant was required to serve the employer for any 
specified time; nor is there anything to indi- 
cate that the employer was bound to retain him 
in service for a definite period. The continu- 
ance of the term of service was left discretion- 
ary with both parties, and either had a right to 
put an end to it at any time.” 

In case of The Pacific, 18 Fed. Rep. 703, an 
engineer was employed on a steam tug about 
a harbor at a certain rate per month, but with- 
out any agreement as to the duration of his 
service. Held, in the absence of proof of any 
settled usage, that he could be discharged at 
any time without previous notice, and could 
recover only for the time actually served. The 
learned judge (Morris), in delivering the opin- 
ion in this case, said: “Unless the verbal con- 
tract proved is controlled by usage or custom, 
or some presumption of law or fact, it must 
be held to be a general or indefinite hiring, 
and, I take it, the law as to such a contract is 
correctly stated in Wood, Master & Servant, 
272.” 

The quotation from Mr. Wood's treatise in 
the preceding citation is as follows: “With us 
the rule (different from the English rule) is 
inflexible that a general or indefinite hiring is 
prima facie a hiring at will, and, if the servant 
seeks to make it out a yearly hiring, the burden 
is upon him to establish it by proof. A hiring 
at so much a day, week, or year, no time being 
specified, is an indefinite hiring and no pre- 
sumption attaches that it was for a day even, 
but only at the fixed rate for whatever time 
the party may serve. It is competent for either 
party to show what the mutual understanding 
of the parties was in reference to the matter, 
but, unless their understanding was mutual 
that the service was to extend for a certain 
fixed and definite period, it is an indefinite hir- 
ing and is determinable at the will of either 
party. * * * ‘Thus it will be seen that the 
fact that compensation is measured at so much 
a day, month, or year does not necessarily 
make such hiring a hiring for a day, month, or 
year, but in all such cases the contract may be 
put an end to by either party at any time, un- 
less the time is fixed and a recovery had at 
the rate fixed for the service actually rendered.” 
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THE EFFECT OF LEGISLATION REQUIR- 
ING THE MASTER TO GUARD DANGER- 
OUS MACHINERY. 


The rule at common law is that if the 
servant knows of his danger and remains 
in the employ, that he assumes the risk and 
cannot recover in case of an accident occa- 
sioned by dangerous machinery, unless the 
master has promised to repair.t. But gov- 
ernments have an interest in the health and 
well being of their citizens. The states 
have an interest in seeing that their citi- 
zens are not needlessly maimed and crip- 
pled. The state is great and strong to the 
extent, and no further, that its citizens are 
strong, for the people are the state. No 
state is prosperous whose people are in pov- 
erty ; neither is a state strong and formida- 
ble whose citizens are cripples. This be- 
ing true, some of the states have passed 
statutes requiring owners of factories and 
shops, where hundreds of highly dangerous 
machines are to be found, to take all rea- 
sonable care to protect their workmen. It 
is true that the servant has the privilege of 
leaving the service of a master who does 
not take the necessary steps to protect his 
servants, but men must have bread, and 
so are under compulsion to endure dan- 
gers that they should not be compelled to 
face. Financial liability is one of the 
greatest incentives to diligence and care, so 
some of the states have declared that the 
master must take all reasonable precau- 
tion to protect his workmen from dangers 
that necessarily attend the operation of cer- 
tain machinery designated as dangerous. It 
is entirely clear, however, that where an ab- 
solute and specific duty to guard or fence 
dangerous machinery is imposed upon the 
master by statute, such new _ condition 
must, in a very material manner, affect the 
relation of the parties, and modify, to a con- 
siderable extent, their rights and duties as 
they existed at‘common law. A distinc- 
tion is'to be noted between employer’s lia- 
bility acts which provide in general terms 
that the employer shall be liable for injuries 
to an employee where the injury is occa- 
oe Robertson v. Ford (Jnd.), 74 N. E. Rep. 





sioned by reason of defects in the condition 
of ways, works, plants, tools and machin- 
ery, etc., and statutes which require of the 
employer the performance of a specific duty, 
such as to guard or fence dangerous ma- 
chinery. Statutes of the former class do 
little more than declare the rule of the com- 
mon law. Specific obligations are imposed 
by statutes of the latter class. It may or 
may not be negligence to fail to comply 
with the requirements of the former, but a 
violation of the latter is an unlawful act or 
omission, a plain breach of a_ particular 
duty owing to the servant, and generally 
constitutes negligence per se, or put con- 
cretely, it may be said, that, the disregard of 
the statutory duty to guard dangerous ma- 
chinery, when it is possible and practicable 
to do so, is negligence per se.* The courts 
hold, however, that it is not negligence on 
the part of the master to fail to guard dan- 
gerous machinery, either when, from the 
nature of its construction or the manner of 
its operation, it is impossible to guard it, 
or when it would destroy its usefulness to ' 
so guard. The courts do not hold that the 
statutes require the master to destroy the 
usefulness of his machinery in his attempt 
to guard. But if it is possible and practi- 
cable to guard machinery, which either the 
legislature has declared to be dangerous or 
machinery which is alleged and proven to 
be dangerous, then the responsibility cannot 
be avoided. The factory inspection act of 
Indiana, except the title, appears to have 
been copied from the one enacted by the 
legislature of New York, and the decisions 
of our courts are, in the main, in harmony 
with the decisions of their courts., In the 
case of Glens Falls, etc., Co. v. Travelers’ 
Ins. Co.,° the court, in construing the act, 
said: ‘‘We think, however, that the legisla- 
ture could not have intended that every 
piece of machinery in a large building 
should be covered or guarded. This would 
be impracticable. What evidently was in- 
tended was that those parts of the machin- 

(2) Monteith v. Kokomo, etc., Co. (Ind.), 64 
N. E. Rep. 610; Davis v. Mercer Lumber Co. 


(Ind.), 73 N. E. Rep. 899. 
(3) 162 N. Y, 399, 56 N. E. Rep. 897. 
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ery which were dangerous to the servants 
whose duty required them to work in its 
immediate vicinity should be properly 
guarded, so as to minimize, as far as prac- 
ticable, the dangers attending their labors. 
Human foresight is limited, and masters 
are not called upon to guard against every 
possible danger. They are required 
only to guard against such dangers 
as would occur to a _ reasonably pru- 
dent nian as liable to happen.” In Cobb 
v. Welcher,* the court said:“We do not .un- 
derstand the statute to make the factory- 
man an insurer of the safety of his em- 
ployees, or that it requires him to guard 
against the extraordinary accidents which 
careful and prudent men could not foresee 
or anticipate as liable to occur.” 

It is the duty of the master, and not of 
the servant to guard dangerous machinery, 
or such machinery as is required by the 
statute to be guarded. The duty to guard 
is placed by the statutes upon the master, 
and there it stays. He cannot shift the 
responsibility onto the shoulders of the ser- 
vant, and thus forestall the servant’s right 
to recover in case of an injury occasioned 
by the failure to furnish guards. In the 
case of Blanchard, etc., Co. v. Colvin, su- 
pra, the following instruction was held to 
properly state the law: “It was not the 
duty of the plaintiff to furnish a guard or 
any part of the same to be used on the ma- 
chine on which he was injured, nor was it 
his duty to ask the defendant properly to 
guard such machine for the various kinds 
of work he was required to do, nor to com- 
plain to it because it was not so guarded.”* 
To properly guard dangerous machines is 
made the master’s duty, and he must see 
that it is done. It is not enough that he 
furnish a guard that it may be used. He 
must see that it is placed upon the machine. 
If, because of the breach of the statutory 
duty to guard machines, an accident hap- 


(4) 75 Hun, 283, 26 N. Y. Supp. 1068. 

(5) Baltimore & O. S. W. R. Co. v. Cava- 
naugh (Ind. App.), 71 N. E. Rep. 239, 243-244; 
Blanchard, etce., Co. v. Colvin (Ind. App.), 69 
N. E. Rep. 1032, 1036. 

(6) Coal Co. v. Estievenard, 53 Ohio St. 43, 
40 N. E. Rep. 726. 





pens to an employee and injuries result, the 
master is liable in damages. Nor can he 
release himself from future damages by 
contracting to that effect with the servant. 
One cannot legally contract to violate a 
statute. If certain burdens or duties are 
imposed upon him by the statute he cannot 
contract with the servant so as to avoid re- 
sponsibility in case of accident, occasioned 
by the failure to conform to the injunctions 
of the statute.* Neither does the servant 
assume the risk in remaining at work at an 
obviously dangerous machine if it is made 
the duty of the master, by statute, to guard 
such machine. It may be that the ser- 
vant knows that his machine is dangerous, 
and that an accident is liable to happen, yet 
he does not remain at work at his peril. If 
the statute requires the master to furnish 
guards and an accident occurs, the prox- 
imate cause of which is the failure to 
guard, then the master is liable. This was 
not so at common law, for by that law, if 
the servant knew of his peril, he assumed 
the risk. It was said in Buehner Chair Co. 
v. Feulner,® “it is also urged against the 
complaint that the allegations show that 
the appellee was in the full possession of 
his faculties, and with a full understanding 
of the alleged dangerous nature of the ma- 
chine, he assumed the risk incident to its 
operation. He certainly knew it was with- 
out guards. If the action were based sole- 
ly upon the employer’s neglect to perform 
a common law duty, or, if there was no 
valid distinction between neglect of a com- 
mon law duty and the neglect of a specific 
statutory duty, the point would be well tak- 
en; but there is a distinction, and under the 
recent cases of Davis Coal Co. v. Polland, 
27 Ind. App. 697; Island Coal Co. v. Swag- 
gerty, 27 Ind. App. 697, the appellee did 
not assume the risk arising from appellant’s 
disregard of statutory duties.” Most of 


(7) Blanchard, etce., Co. v. 
App.), 69 N. E. Rep. 1032. 

(8) Murphy v. Grand Rapids Veneer Works, 
(Mich.), 106 N. W. Rep. 211; Sipes v. Mich. 
Starch Works (Mich.), 100 N. W. Rep. 447; Nar- 
ramore v. Railway Co., 96 Fed. Rep. 298, 48 L. 
R. A. 68. 


(9) 28 Ind. App. 479, at page 484. 
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the states that have legislated upon the sub- 
ject have provided for the appointment of a 
factory inspector, and it has been insisted 
that the matter of guarding machines is 
left to the discretion of that office, and, that 
if he has not ordered a certain machine to 
be guarded, a recovery cannot be had be- 
cause of an accident occasioned by the fail- 
ure to guard. This interpretation of the 
statutes is erroneous. The statute make» 
it the duty of the employer to guard, prop- 
erly, all dangerous machines, without ref- 
erence to the discretion of the inspector. To 
make the liability of the negligent employer 
to the injured employee depend upon the 
action or non-action of the inspector, over 
whom the employee has no control, would 
be to take from the statute its most bene- 
ficent feature and defeat the purpose in- 
tended.’° These statutes make it the duty 
of the master to guard certain machinery 
designated as dangerous. If he fails to 
do so, and an injury results to an employee 
because of the failure of the master to 
obey the injunctions of the statute, then 
the injured employee has his remedy in 
damages. It is a general rule, that, when- 
ever one owes a duty, whether such duty 
be imposed by voluntary contract or by 
statute, a breach of such duty causing dam- 
ages gives a cause of action. Duty and 
right are correlative, and where a duty is 
imposed there must be a right to have it 
performed. When a statute imposes a 
duty upon a public officer, it is well settled 
that any person having a special interest in 
the performance thereof may sue for breach 
thereof, causing him damage, and the same 
is true of a duty imposed by statute upon a 
citation.? In Comyn’s Digest, Action up- 
on Statute (F.), it is laid down as the rule 
that, “in every case where a statute enacts 
or prohibits a thing for the benefit of a per- 

(10) Buehner Chair Co. v. Feulner, 28 Ind. 
App. 479: Rosse v. King, 49 Ohio St. 2138, 30 N. 
E. Rep. 262, 15 L. R. A 160; Willy v. Mulledy, 
78 N. Y. 310, 34 Am. Rep. 536. 

(11) Willy vy. Mulledy, 78 N. ¥. 310, 34 Am. 
Rep. 536; Cooley on Torts, 654; Hoover v. Bark- 
hoof, 44 N. Y. 113; Jetter v. N. Y¥Y. C. and H. 
R. R. R. Co. 2 Abb. Ct. of App. Dec. 458; 


Heeney v. Sprague, 11 R. I. 456; Couch v. 
Steele, 3 Ell. & Bl. 402. 





son, he shall have a remedy upon the same 
statute for the thing enacted for his advan- 
tage, or for the recompense of a wrong 
done to him contrary to the said law.” Be- 
fore the passage of these acts what was the 
position of laborers in factories where ex- 
posed saws, planers, etc., were used? If 
they saw and realized the danger attending 
the use of such machinery, they must either 
have assumed the risk of injury from it, or 
quit their employment. No law required 
the employer to put up a fence or guard, 
and he was relieved from liability in case 
of injury to his employee. The expressed 
purpose of these acts being to secure the 
safety of the laborer, how is that object to 
be accomplished through its instrumentali- 
ty? A violation of its provisions may be 
punished by fine and imprisonment of the 
employer or certain of his representatives. 
But in case of injury the laborer would de- 
rive no benefit from a criminal prosecution. 
The state has an interest in the preserva- 
tion of the lives, the limbs, and the health 
of all of its citizens; and for this reason, 
on grounds of public policy, the legislature 
may enact laws for their safety and protec- 
tion when employed in factories or other 
places where dangerous machinery is used. 
The laborer has a much greater interest in 
the preservation of his own safety than has 
the public. The statute is destined prima- 
rily and chiefiy for his benefit, and upon 
a violation of its provisions, and a conse- 
quent injury to him, he has a right of action 
and a remedy upon the same statute for 
the thing enacted for his advantage, or’ for 
the recompense of a wrong done to him 
contrary to the terms thereof. The public 
wrong may be redressed in fine and impris- 
onment. The private injury can be com- 
pensated only by the payment of damages 
to the injured workman. But we are met 
at this point by the rule volenti non fit in- 
juria, In the case of the violation of a 
specific statutory duty by the employer, re- 
sulting in an injury to the workman, is the 
latter deprived of his remedy for the pri- 
vate injury by his knowledge and apprecia- 
tion of risk? In other words, if the master, 
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in disregard of the statute, fails to guard 
the dangerous machinery, and the work- 
man, knowing that the statute is being vio 
lated, seeing the defect, and comprehend- 
ing the danger, does he continue in the 
employment and in the use of the unguard- 
ed machinery at his own risk? The English 
cases generally sustain the proposition that 
the master is liable to the servant for a vio- 
lation of a specific statutory duty to fence 
or guard machinery declared by law to be 
dangerous, and the employer and not the 
workman assumes the risk.127 The Ameri- 
can cases are not uniform, but the majority 
hold that the servant has a right of action 
and that the rule of volenti non fit injuria 
does not apply. This would seem to be 
the better rule. Following are some of 
the cases so holding.** The case of Knisely 
v. Pratt,1* is directly in conflict with the 
rule established by the English cases, and 
adopted by the courts of this country in 
Illinois, Missouri, Ohio and Indiana, The 
court say: “We are of opinion that there 
is no reason in principle or authority why 
an employee should not be allowed to as- 
sume the obvious risks of the business as 
well under the factory act as otherwise. 
There is no rule of public policy which pre- 
vents an employee from deciding whether, 
in view of increased wages, the difficulties 
of obtaining employment, or other sufficient 
reasons, it may not be wise and prudent to 
accept employment subject to the rule of 
obvious risks. The statute does indeed 
contemplate the protection of a certain class 
of laborers, but it does not deprive them 
of their free agency, and the right to man- 
age their own affairs.” In the earlier case 
of Willy v. Mulledy,*® the court held that 


(12) Baddeley v. Granville, L. R. 19 Q. B. 
D. 423; Groves v. Wimborn (1898) 2 Q. B. 402; 
Smith v. Baker (1891) App. Cas. 325; 17 Eng. 
Ruling Cases, 212. 


(18) Litchfield Coal Co. v. Taylor, 81 Ill. 
590; Durant v. Lexington, etc., Co. (Mo.), 10 S. 
W. Rep. 484; Simpson v. New York, etc., Co., 80 
Hun, 415; Narramore v. Cleveland, etc., R. Co., 
96 Fed. Rep. 298, 48 L. R. A. 68; Buehner Chair 
Co. v. Feulner, 28 Ind. App. 479; Davis Coal 
Co. v. Polland, 158 Ind. 607. 


(14) 148 N. Y. 372, 32 L. R. A. 367. 
(15) 78 N. Y. 310, 34 Am. Rep. 536. 





the discovery by a tenant that the landlord 
had violated his statutory duty to provide 
fire-escapes, did not absolve the defendant; 
that the tenants, “after making the discov- 
ery, were not bound at once to leave the 
house and go into the street. They hada 
reasonable time to look for and move into 
other apartments; and by remaining for 
such reasonable time, they waive nothing.” 
This approaches nearer the general rule in 
America, 

The Indiana statute, which is section 9 of 
the factory act (section 7087, Burns Ann. 
St. 1901), provides that “all vats, pans, 
saws, planers, cogs, gearing, belting, shaft- 
ing and set screws and machinery of every 
description therein shall be properly guard- 
ed.” The question frequently arises 
whether or not a certain machine is includ- 
ed in the expression, “and machinery of ev- 
ery description therein.” Certainly it can- 
not be said that it is meant that it shall in- 
clude all machinery of whatsoever descrip- 
tion or kind. Evidently, the legislature did 
not intend to compel the master to guard 
his machine, regardless of whether or not 
it was dangerous or harmless. The above 
quoted expression under a well recognized 
canon of construction applicable to the con- 
struction of statutes, must be held to be 
limited to and qualified by the specific des- 
ignation of the machinery or , appliance 
which immediately precedes it. The rule, 
generally affirmed by the decisions, is that, 
where words of a particular or specific de- 
scription in a statute are followed by gen- 
eral words which are not so specific and 
limited, the latter are to be construed as ap- 
plicable to persons, things or cases of like 
character to those designated by the preced- 
ing, particular, or specific words, unless 
there is a clear manifestation on the part 
of the legislatute of a contrary purpose.'* 
The rule in question is commonly denomi- 
nated “ejusdem generis,” because it usually 
restricts expressions in a statute, for ex- 
ample, such as “all others,” or “any others,” 

(16) La Porte Carriage Co. v. Sullender, 
(Ind.), 75 N. E. Rep. 277; Cleveland, etc. R. 


Co. v. Bergschicker, 162 Ind. 108, 69 N. E. Rep. 
1000; Burks v. Bosso (N. Y.) 73 N. E. Rep. 58; 
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to persons and things of the same kind or 
class of those specifically designated by the 
preceding words. In actions where the 
injuries or damages complained of are at- 
tributed to negligence, whether arising out 
of the failure of the defendant to discharge 
a statutory duty or otherwise, the fact that 
negligence is proven is not alone sufficient 
to render the defendant liable, but, in order 
to constitute the negligence actionable, it 
must appear that it was the proximate 
cause of the injury or damage sustained. 
Proximate cause is an essential factor in 
the case, and the burden of proving it rests 
upon the plaintiff. Certainly, if the master 
may have incidentally failed to perform 
some duty imposed upon him by statute in 
connection with his business, and for some 
other cause, foreign to the duty imposed by 
statute, an accident happens and his servant 
is injured, he is liable, if at all, not because 
of the failure to perform the statutory duty, 
but, because of the negligence which caused 
or materially contributed to the injury.’” It 
is negligence to fail to perform a statutory 
duty. This negligence may or may not be 
actionable, depending upon the question, 
whether or not the negligent act is the prox- 
imate cause of an injury. A master can 
anticipate that his failure to perform a duty 
enjoined by statute will result in harm to 
his servant. It is not essential that the 
identical or precise injury complained of 
should be anticipated by the master as the 
result of its negligent act. It, by the exer- 
cise of reasonable care, might have fore- 
seen or anticipated that it was probable that 
injury of some kind might result to its em- 
ployees engaged in operating its machinery 
from the negligent breach of. its statutory 
duty.4* The general rule affirmed by the 
authorities in an action for injuries or dam- 
ages on account of negligence is that, if an 
efficient and adequate:cause is shown, it 


Black on Interpretation of Laws, p. 141. 
(17) _ Davis v. Mercer Lumber Co. (Ind.), 73 
N. E. Rep. 899, 902. 


(18) Davis v. Mercer Lumber Co. 73 N. EB. 
Rep. 899; Louisville, ete. R. Co. v. Lucas, 119 
Ind. 583-591, 21 N. E. Rep. 968; 21 Am. & Eng. 
Ency. of Law (2nd Ed.), 487. 





may be considered as, the real or proximate 
cause, unless another, not incidental to it, 
but independent thereof, appears to have 
intervened and caused the accident or in- 
jury in controversy.2® A servant is not 
required to use ordinary care to ascertain 
whether appliances and instrumentalities 
furnished by a master are reasonably safe, 
and that the business is conducted in a rea- 
sonably safe manner as no duty of inspec- 
tion devolves upon the servant.2® These 
statutes do not, however, relieve the servant 
of the necessity of using care to avoid in- 
jury, for if he is injured by the fault of the 
master in not furnishing guards as the stat- 
ute enjoins, but at the same time he is guilty 
of negligence which materially contributes 
to his injury, he cannot recover.** In other 
words, contributory negligence is still a de- 
fense under the statutes requiring masters 
to guard dangerous machinery. The pur- 
pose of the acts are, and their effect would 
seem to be, to abrogate the rule of volenti 
non fit injuria in connection with dangerous 
machinery. 


GEORGE W. PAYNE. 


Indianapolis, Ind. 


(19) 4 Thompson on Negligence, 
Indianapolis St. 
N. E. Rep. 201. 


(20) Galveston, H. & S. A. Ry. Co. v. Udalle, 
(Tex.), 91 S. W. Rep. 330. 

(21) Baltimore & Ohio 8S. W. R. Co. v. Cav- 
anaugh (Ind.), 71 N. E. Rep. 239; Davis Coal 
Co. v. Polland, (Ind.), 62 N. E. Rep. 492. 
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WIDOWS’ AND ORPHANS’ HOME OF ODD 
FELLOWS OF KENTUCKY v. COM- 
MONWEALTH. 





Court of Appeals of Kentucky, June 28, 1907. 





A corporation, whose sole object is to pro- 
vide a suitable home for the destitute widows 
and orphans of deceased members of a certain 
secret society of the state, is an “institution of 
purely public charity,” within the meaning of 


Const. sec. 170, and its property is exempt from 
taxation. 





BARKER, J.: This was a procedure by the 
Auditor’s agent of the state of Kentucky, un- 
der the statute, to compel the listing, as omit- 
ted property, of a note for $4,000 owned by 
the appellant, the Widows’ and Orphans’ 
Home of the Odd Fellows of Kentucky. The 
one question arising for adjudication upon 
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the record before us is whether or not the 
property of an appellant corporation is im- 
mune from taxation under the provision of 
section 170 of the constitution which exempts 
“institutions of purely public charity.” In 
other words: Is the appellant corporation an 
“institution of purely public charity?” 


The object of the institution, as shown by 
its constitution, is to provide a suitable home 
for the destitute widows and orphans of de- 
ceased Odd Fellows of Kentucky. There is 
no dispute as to the facts of the case, upon 
which the question of law before us must 
turn. We copy the following excerpt from 
the answer, which is not denied: “It further 
says that it is the owner of a parcel pf real 
estate consisting of 30 acres, a part of which 
is in the city of Lexington, and part in the 
county of Fayette, and being located at the 
head of West Sixth street in the city of Lex- 
ington, known as the ‘McMichael Place.’ It 
further says that upon said real estate there 
are two houses, one a threestory and the 
other a four-story house, and said houses 
contain 107 rooms, including halls and cellar. 
That said land and said houses are used 
‘solely and alone for the purpose of caring 
for widows and orphans of deceased Odd Fel- 
lows of Kentucky. That there are now in 
said home and being cared for, boarded, 
clothed, educated, and trained for useful 
citizens, 61 children who are orphans of de- 
ceased Odd Fellows of Kentucky, and who 
have no means of support other than that 
frrnished to them by defendant, and, in ad- 
dition to said 61 children, there are 2 wid- 
ows of deceased Odd Fellows who are indi- 
gent, old, and unable to protect or care for 
themselves, who are being maintained and 
cared for by defendant, being totally depend- 
ent upon the defendant for their support, 
and said children range in age from 214 years 
to 16 years of age. It further states that, 
after its institution, it took some 3 or 4 of 
said children, from the city and county institu- 
tions of charity, where they were being cared 
for by the counties or cities, and that in car- 
ing for said children and widows this defend- 


ant has relieved the said counties and cities: 


from the burden of supporting, maintaining, 
and educating said children. That this de- 
fendant is engaged in a work of purely public 
charity, and that there are no religious, politi- 
cal, or sectarian rules adopted or prescribed 
for the admission of widows and orphans to 
said home. That the children in said home 
are permitted to go to whatever church they 
or their relatives may desire them to attend. 
That there is no creed or dogma of any 
church or denomination in said home. That 
Americans, Jews, Italians, or any children of 
the white or Caucasian race, if their father 
was a member of the Odd Fellows’ Lodge in 
the state of Kentucky, are eligible to admis- 
sion in said home. It further states that 
there is no person or persons who receive 
compensation or derive profit from the de- 
fendant corporation. The said board of di- 
rectors elect a president, vice-president, secre- 
tary, treasurer, and superintendent. That 
the president, vice-president, secretary, treas- 
urer, and superintendent serve without com- 
pensation and receive no pecuniary remun- 





eration for their services, and there is no one 
who receives a salary who is connected with 
the management of said home and _ running 
same, except those who are in immediate 
charge of said home, and devote all of their 
time to the nature and care of said children, 
to wit, the manager and the matron, who are 
husband and wife, and live in the home and 
devote their entire time to the caring for the 
inmates of said home, and other employees 
who are necessary to properly care for the 
said inmates of the said home. It further 
says that it is an institution of purely public 
charity, and that no persons receive or derive 
any profit: from it.” 


The question, then, is whether an institu- 
tion whose charitable work is based upon 
the foundation shown by the foregoing ex- 
cerpt from the answer is a “purely public 
charity.” It may be admitted at the outset 
that the expression “purely public charity” 
is one which has not been uniformly defined 
by the courts before which it has come for 
construction, either under our own constitu- 
tion or under the constitution of states 
having the same provision with reference 
to exemption from taxation as our own. 
The expression first came on for definition 
in our own state in the case of Trustees of 
Kentucky Female Orphah School v. City of 
Louisville, 100 Ky. 470, 36 S. W. Rep. 921, 40 L. 
R. A. 119. The Kentucky Female Orphan 
School is a charitable institution located at 
Midway, Ky., conducted under the auspices 
of the Christian Church, and in all substan- 
tial respects the question which we have 
here was presented there, and of necessity 
there arose the question of the meaning of 
the expression “purely public charity.” The 
following excerpt from a case decided by 
the Supreme Court of Pennsylvania (Episco- 
pal Academy v. Philadelphia, 150 Pa. 565, 
25 Atl. Rep. 55) was quoted in the opinion with 
approval: “(1) Whatever is done or given 
gratuitously in relief of the public burdens, 
or for the advancement of the public good, 
is a public charity. Where the public is the 
beneficiary, the charity is public, and where 
no private or pecuniary return is’ served 
to the giver or to any particular person, but 
all the benefits resulting from the gift or act 
goes to the public, it is a purely public char- 
ity; the word ‘purely’ being equivalent to 
wholly. (2) A denominational school property, 
vested in trustees for the purposes of afford- 
ing encouragement to the education of youth, 
is a purely public charity, although the school 
is not open in the same way to the general 
public as to persons connected with the _ re- 
ligious denominations, but the general pub- 
lic are admitted as vacancies occur, and, 
when admitted, upon the same terms with 
all other pupils. (3) An institution founded 
and endowed as a purely public charity does 
not lose its character as such under the 
tax laws if it receives a revenue from the 
recipients of its bounty sufficient to keep 
it in operation.” The court also cites with 
approval the opinion in Burd Orphan Asy- 
lum v. School District of Upper Darby, 90 
Pa. 21, as upholding the same principle an- 
nounced in the excerpt first quoted. In the 
last named case a testatrix by her will had 
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provided for the establishment of an asylum 
whose object was to maintain and educate 
white female orphan children ‘who shall 
have been baptized in the Protestant Episco- 
pal Church in the city of Philadelphia, or in 
the state of Pennsylvania;” and this was 
held to be a “purely public charity,” under 
the constitution of Pennsylvania, which is 
identical with our own on this subject. In 
the case of Gerke v. Purcell, 25 Ohio St. 
229, this definition of a “purely public chari- 
ty” is given: “When the charity is public 
the exclusion of all idea of private gain or 
profit is equivalent in effect to the force of 
‘purely,’ as applied to public charity in the 
constitution.” The case of Donohugh Vv. 
Library Company, 86 Pa. 306, and Philadel- 
phia v. Women’s Christian Association, 125 Pa. 
572, 17 Atl. Rep. 475, maintain the same doc- 
trine. In the case of Zable v. Louisville Baptist 
Orphans’ Home, 92 Ky. 89, 17 S. W. Rep. 
212, 18 L. R. A. 668, it is said: “It is the duty 
of the state to care for its indigent orphans, 
and, if done by another, he renders what is 
properly a public service, and the legisla- 
ture may therefore, without regard to the ex- 
tent of it, exempt the property devoted to 
such use from taxation.” In the case of 
Norton’s Executors and Trustees v. City of 
Louisville, 82 S. W. Rep. 621, 26 Ky. Law Rep. 
846, was involved the question we have here. 
The charity of the defendant corporation, 
whose property was sought to be taxed by 
the municipality, was limited by the fpllow- 
ing language of its charter: “The object of 
this corporation shall be to procure the con- 
trol of orphans and destitute children of 
Baptist parents and such other destitute 
and helpless children as the managers may 
think proper to receive, for the purposes of 
supporting and educating them in an insti- 
tution to be prepared and provided for that 
purpose by said managers. * * *” It was 
there held that the institution in question 
was a purely public charity. In the case of 
Commonwealth v. Thomas, Trustee, 83 S. 
W. Rep. 572, 26 Ky. Law Rep. 1128, we thus de- 
fined the expression “purely public charity,” 
as contained in the constitution: “Without 
undertaking to be technically accurate, a 
‘purely public charity’ may be defined as 
one which discharges, in whole or in part, 
a duty which the commonwealth owes to its 
indigent and helpless citizens. Undoubtedly, 
it is the duty of the state to educate its 
poor children, and thus fit them for dis 
charging the duties of citizenship. to care for 
the indigent insane, its helpless orphans, 
and its poor who are sick and afflicted; and 
therefore any institution which, serving no 


selfish interest discharges, in whole or 
in part, any such duty, is a ‘purely public 
charity.’ Under this head would come 


schools for orphans, the property of the or- 
ganization known as the Young Men’s Chris- 
tian Association,” etc. 


When section 170 of the constitution was 
before the convention for adoption, many of 
the members were apprehensive that the ex- 
pression “purely public charity” was so nar- 
row that, under it, just such institutions as 
the one involved here would be taxed. This 
position was combated by one of the most dis- 





tinguished lawyers in the convention, and in 
a speech which he delivered in support of 
the adoption of the section he used the follow- 
ing language: “It is objected that the lan- 
guage which provides that institutions of 
‘purely public charity’ shall be exempted from 
taxation is too limited in its meaning. It has 
been said, if this section is adopted, that 
the Masonic Widows’ and Orphans’ Home of 
Louisville, the Baptist Orphans’ Home, and 
other similar charities, will be taxed. I deny 
it, and, if I believed for one moment that 
the Masonic Widows’ and Orphans’ Home at 
Louisvile, or the Little Sisters of the Poor, 
or other institutions of a like character 
throughout the state would be taxed by this 
section, I would be ashamed to record my vote 
in its favor. What is an _ institution 
of ‘purely public charity’? It is some place own- 
ed or given or donated for a charitable pur- 
pose and where persons receive benefit with- 
out cost to them, and which is not run for 
private gain or profit. The Masonic Widows’ 
and Orphans’ Home, and other institutions 
of that character in this state, are clearly ob- 
jects of purely public charity. The charity 
may be limited to certain persons—such as 
the children and widows of deceased Masons, 
or orphans of deceased Odd Fellows, or chil- 
dren of a certain denomination—but the 
courts of other states, in whose constitutions 
inmay be found this precise language, have 
held that institutions of this kind ought not 
to be taxed, and could not be taxed, because 
they were places of purely public charity; 
because they were, in the first place, afford- 
ing certain persons, without any tuition fee 
or expense whatever, the means of obtaining 
an education or livelihood; and, in the sec- 
ond place, no person whatever derived from 
them any gain or profit. It has also been 
said that parochial schools owned by private 
denominations, but from which no gain or 
profit was derived by any person, and where 
no fee was exacted to enter, came under the 
head of purely public charities, and I am 
satisfied that the enlightened jurists who pre- 
side in the courts of our state would give to 
the language ‘purely public charity,’ its broad- 
est and most liberal meaning, and would con- 
strue it as it has been by the able courts of 
our sister states; and that being so, no 
gentleman on the floor of this convention need 
have any fear in his mind about taxing these 
institutions that are maintained by charity, 
and from which no gain or profit is derived, 
and which ‘are a credit to our state, and an 
honor to its generous people.” Debates Con- 
stitutional Convention, p. 2499. In the same 
debate, another distinguished lawyer cited 
and read long excerpts from the several cases 
decided by the Supreme Court of Pennsyl- 
vania, which are approved in Trustees of 
Kentucky Female Orphan School v. City of 
Louisville, supra, as showing the construc- 
tion which had been given the expression 
“purely public charity” by the highest court 
of the state of Pennsylvania, whose consti- 
tution, as said before, on the subject in hand, 
is identical with ours, and includes within 
its meaning such institutions as that at bar; 
and with this judicial construction before 
them the convention adopted section 170, with 
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its exemption of “institutions of purely public 
charity.” 

We recognize that the language used by 
the members of a _ constitutional conven- 
tion in debate does not afford the best 
criterion for the proper construction of the 
constitution which is the subject of the de- 
bate; but it sheds more light, and we think 
the fact that the decisions of the supreme 
court of a sister state, construing language 
identical with that which the convention had 
before them, was read to the convention, and 
afterwards it adopted the particular language 
without change, ought to have some weight 
in reaching the conclusion that the defini- 
tion given by the judicial tribunals of the 
sister state was the meaning which the con- 
vention intended should be placed upon the 
expression under consideration. It is a well- 
established principle of statutory construction 
that, where any particular language or phrase 
has received a definite judicial construction, 
and is afterwards re-enacted, the judicial 
construction is presumed to be read into the 
new statute as a part of it; and this rule has 
been carried to the extent that, where a stat- 
ute of one state which has received a settled 
judicial construction is enacted by another 
state, the construction is adopted as a part 
of the act. In speaking of this _ principle, 
Endlich, in his work on the Interpretation of 
Statutes, says: “One of the most important 
bearings, possibly extensions of the rule in 
question, is its application to statutes tran- 
scribed from the statute book of another state 
or nation. Thus it has been held that, where 
congress or the legislature of a state enacts 
a statute which is a transcript of an English 
act that has received a known and settled 
construction by the courts of that country, 
that construction, at the time of such enact- 
ment, is to be deemed as accompanying and 
forming an integral part of the same. And 
the same rule applies as to statutes copied 
from the statute books of other states. In- 
deed, it is laid down that, whether passed by 
the legislature of the same state or country, 
or by that of another, the terms of a statute 
which have acquired a settled meaning by 
judicial construction are, when used in a later 
one, to be understood in the sense so at- 
tributed to them.” 

It is earnestly insisted that, in the phrase 
under consideration, the word “purely” quali- 
fies and limits the word “public,” and that 
no charity is to be considered “purely public” 
in which the general public is not permitted, 
at least in theory, to participate; that a 
charity which is limited by the terms of its 
organization or endowment to one class. or 
sect of the community is a private charity, 
and therefore not exempt from taxation. In 
this view we cannot concur. Not only is it 
opposed to the meaning of the phrase as in- 
terpreted by our own opinions above cited, 
but it is opposed to the manifest spirit and 
intention of the constitution itself. No one 
will dispute that it is the duty of the state 
to support and educate its destitute orphan 
children. This is incumbent upon the state, not 
only because of the duty owed to the children, 
to rear and educate them -into useful men 
and women, but because of the duty owed to 





the public at large that they shall not be al- 
lowed to degenerate by neglect into criminals, 
and thus become a menace to the peace and 
safety of the community, and an enduring 
burden upon the public anxiety and treasury. 
This being true, how must the public duty 
be performed? Manifestly, either by an in- 
voluntary system of taxation upon the pron- 
erty of all the citizens in the state or the 
taxing direct wherein the charity is to be 
maintained, or by the voluntary contribu- 
tions of the charitable portion of the com- 
munity, an example of which is afforded in 
the institution under discussion. Now, it is 
obvious that every dollar contributed by in- 
dividuals, intelligently expended in maintain- 
ing such institutions as we are now contem- 
plating, is a dollar saved to the general public, 
who would otherwise be forced to raise it 
by involuntary taxation. This being true, 
it is clearly to the interest of the state to 
foster and encourage voluntary contributions 
to be used in bearing the public burdens. 
Every dollar so raised is a gift to the state, 
for it discharges a debt due from it to the 
needs of its destitute children. It is possible, 
then, that the framers of the constitution, 
who were wise and patriotic men, meant to 
discourage gifts to the state by levying an ad 
valorem tax on the gift? As a financial 
scheme, this might find: a parallel in a tax on 
bequests endowing public schools, but not 
short of it. We do not believe the conven- 
tion mearit to station a taxgatherer at the 
door of the human heart, and thus confine 
charity a prisoner in her own home. The con- 
vention meant by the word “purely” to describe 
the quality of the charity, rather than the 
means by which it is administered, that it 
should be wholly altruistic in the end to be at- 
tained, and that no private or selfish interest 
should be fostered under the guise of charity, 
but it was never meant that, because a charity 
was limited by its terms to objects belonging 
to a certain sect or fraternal order, or color 
or class, it was a private, and not a public, 
charity. The members of the convention were 
wise and practical, and knew that men, as a 
rule, administer their charity through the or- 
ganization or organizations to which they 
belong. Thus, Catholics will naturally dis- 
tribute their charity through the organiza- 
tion of the Catholic Church; Presbyterians 
through those of the Presbyterian Church; 
Masons through the organizations of the Ma- 
sonic Order, etc., etc. But, while each is 
discharging for the state a particular and 
limited part of its duty to the objects of the 
public’s bounty, together they are fulfilling 
the state’s whole duty far more completely 
and efficiently than could be done by means 
of a system of involuntary taxation admin- 
istered through the hands of hired officialism. 
The difference between these two systems— 
the one actuated by love, and the other serv- 
ing for pay—is as marked as the difference 
between the ministrations of a mother at the 
bedside of her sick child and that of a hired 
nurse. If one fixes his eye narrowly on the 


work of only one of the various bodies and 
organizations engaged in relieving the neces- 
sities of misfortune, he might reach the con- 
clusion that it was not a public charity, be- 
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cause limited (in theory, never in actuality) 
to the members of the particular order or 
body; but he would make the mistake of 
one who would conclude that, because a 
regiment of a battle line had a flag bearing 
a name or number different from the other 
flags in the line, it was not a part of the army 
as a whole, and was not engaged with the 
other regiments in the mutual purpose of 
resisting the common enemy. The charities 
of the various religious and fraternal organi- 
zations we are contemplating may seem, when 
viewed separately and with a narrow 
and atrabilious vision. to be too limited in 
their ministrations to be called public; but, 
when viewed as a whole, the compass of 
their good work is as wide as the circle of 
human suffering, and as universal as the love 
of the heart of man. 

Seeing, then, that the various charities, 
which the generous portion of the community 
administer through the separate organiza- 
tions to which the donors belong, as a prac- 
tical proposition cover the whole field of the 
state’s duty to her indigent and helpless citi- 
zens, and that they together contribute to the 
whole public burden, where would be the wis- 
dom in discouraging such charity? And what 
good purpose can be subserved by indulging 
in a strained construction of a phrase in or- 
der to reach the conclusion that the members 
of the constitutional convention meant to 
throw away as useless the powerful aid which 
the state could otherwise enjoy in the con- 
tributions of charitable men? What good 
purpose is subserved in attaching the word 
“private” to the charity of Catholics for Cath- 
olics, Presbyterians for Presbyterians, Ma- 
sons for Masons, or Odd Fellows for Odd Fel- 
lows? Are the poor and helpless of these 
various bodies and organizations any less 
worthy, or any less a part of the public, be- 
cause they are also members of that particular 
church or society to which they belong? Are 
not all charitable institutions necessarily lim- 
ited to the relief of only a small part of the 
destitute public? Can any one institution ad- 
minister to the wants of all? And, if this 
be true, is it necessary to brand as “private” 
a charity which, by its terms, marks out a 
particular part of the public field in which it 
is to be administered? Who would say that 
an orphan asylum endowed for the benefit of 
colored children only was a private charity, 
or that an orphanage for destitute white chil- 
dren pnly was not public? And yet the op- 
eration of each would be exclusive of a large 
portion of the community. Who would say 
that a home for poor and aged men was a 
private charity, or a home for poor and aged 
women was not a public charity, although 
manifestly excluding, the one the female, and 
the other the male, indigent from participa- 
tion in the bounty? 

We are of the opinion that the framers of 
our fundamental law were practical statesmen, 
and they desired to avail themselves of all 
the benefits to be derived from the natural 
impulses of the charitable hearts of the cit- 
izens of the state; that they recognized that 
this benefit would be mst certainly received 
if charity was allowed to flow through its 
natural channels, which are the organiza- 





tions to which the donors belong; and that 
it was well recognized and understood that 
the general result would be that all, or nearly 
all, of the state’s destitute, would thus be 
cared for far better than by the state’s under- 
taking to maintain them by a system pf in- 
voluntary taxation. And we cannot believe 
that these wise and practical statesmen meant 
to tax the contributions of charity which so 
certainly take the place of taxation itself. 
To tax the contributions of charity for main- 
tenance of the state’s poor and helpless in 
wisdom is on a parity with the taxation of the 
money raised by the state by taxation for 
the same purposes. In other words, it would 
be taxing the proceeds of taxation. If we 
would realize what benefits the state derives 
from the charitable contributions of individu- 
als, let us imagine that all of the institutions 
in the commonwealth such as that at bar were 
closed, because the contributions sus- 
taining them were withdrawn, and then calcu- 
late what would have to be raised by in- 
voluntary taxation either to support the char- 
ities, or to erect new jails, penitentiaries, and 
gallows to restrain and punish the additional 
crime for which the community would be 
inundated by the immense increase of the 
criminal classes. Those who contend fir the 
construction rejected by this opinion would 
stand aghast at such a consummation. It is 
not believed that any one would uphold such 
a construction, but for his well-funded be- 
lief that no adverse legislation can check the 
dynamics of love, and that the additional 
benefit the selfish would obtain by taxing the 
proceeds of charity will be borne by the gen- 
erous, rather than that the deserving poor 
should suffer. The case of Widows’ and Or- 
phans’ Home of Odd Fellows v. Bosworth, 
Sheriff, 112 Ky. 200, 65 S. W. Rep. 591, being 
out of harmony with the views herein expressed, 
is overruled. 

The judgment taxing the appellant’s prop- 
erty is reversed, with directions to dismiss the 
proceedings against it. 


What is a “Purely Public” Charity Within the 
Meaning of Constitutional and Statutory Pro- 
visions for Exemption from Taxation—Interest 
Attaching to Case and Scope of Questions In- 
volved.—This case is of special interest because 
it involves a question upon which there is con- 
siderable conflict of authority, because it over- 
rules a comparatively recent case in the 
same jurisdiction, because of the strong 
dissenting opinion which accompanies’ the 
decision, and ’*because of the considerations 
of public policy suggested by the discus- 
sion of the subject in the opinions given. At 
first blush it would certainly seem as if charit- 
able institutions of a sectarian or fraternal 
character could hardly be regarded as coming 
within the wording of a constitutional provision 
exempting from taxation “purely public” chari- 
ties. The ordinary layman would not be apt to 
give any such construction to these words. Yet 
the opinion just set forth shows with what a 
mantle of plausibility such an interpretation 
can be covered. Such a view has been adopted 
by various decisions, by regarding what is 
claimed to be the spirit rather than the letter of 
the provision. It is argued as in the opinion 
in the principal case as just set out, that the 
word “purely” here refers to the charitable 
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character of the institution, and in that con- 
nection means “wholly”; that an institution is 
“wholly” charitable even if it be not open to 
the whole of the public, but merely to a section 
thereof, attached to a particular creed, or belong- 
ing to a particular society, provided it be car- 
ried on without any idea of gain, and relieve 
public authorities from some of their burdens, 
and that under such circumstances the object 
of this kind of exemption from taxation is car- 
ried out. The difficulty lies, however, in show- 
ing that the word “wholly” does not apply to the 
public character of the charity, and that, if it 
does, an institution is “wholly” public when it 
is open merely to some of the public, and when 
that portion of the public is picked out on a 
basis not limited by considerations connected 
with the nature of practicable charity itself, 
such as old age, orphanhood, etc., but along lines 
which may be discriminating, like those of re- 
ligious belief, social affiliation, etc. 

Judge Hobson’s Views in His Dissenting Opin- 
ion.—Judge Hobson, in his dissenting opinion 
did not content himself with reviewing and dis- 
tinguishing the authorities, but also objected to 
the views expressed in the prevailing opinion. 
He said that to hold, with' the prevailing opin- 
ion, that the word “purely” meant that the 
charity should be wholly altruistic and free 
from any private or selfish interest, was to 
strike from the constitutional provision the 
word “public” and to substitute the word “pure” 
for the word “purely.” He wanted to know why 
the court might not also strike out the word 
“charity,” or any other word at discretion, and 
treat the constitution as in the South American 
republics, where each faction construed that in- 
strument according to its own views. He had 
no quarrel with much of the fine sentiment of 
the prevailing opinion, but good rhetoric might 
make bad law, and the courts were not consti- 
tutional conventions framing the law. In view 
of the apparent abandonment of the old famil- 
jar construction by the new phraseology, he 
indicated that this language should be construed 
according to the ordinary understanding there- 
of. He might well have quoted further from his 
views in a preceding case, which are later set 
forth herein, but to which he merely referred as 
answering some of the positions of the prevail- 
ing opinion. 

The case in question was City of Newport v. 
Masonic Temple Ass’n., 108 Ky. 341, 56 S. W. 
Rep. 405, at pp. 406-8, 49 L. R. A. 252. 

Further Kentucky Decisions not Reviewed in 
the Principal Case.—It seems somewhat strange 
that both the prevailing and dissenting opinions 
in the principal case should have overlooked 
two quite recent Kentucky decisions, one of 
them on a cognate question arising out of the 
same constitutional provision, and sometimes 
judicially discussed in the same jurisdiction in 
connection with the present phase of controver- 
sy, the other bearing directly though not exclu- 
sively on that phase of contention, though not 
discussing it to any extent. In the first and ear- 
liest of these cases, the question concerned that 
portion of the constitutional provision exempt- 
ing from taxation institutions of education “not 
used or employed for gain by any person or 
corporation, and the income of which is devoted 
solely to the cause of education.” This was 
construed upon the basis of an apparently full 
exposition supported by quite a collection of 
authorities, so as to make the words “private 
gain” refer to gain by the person or corporation 
or stockholders thereof, who own the property, 
and not to a lessee from such owner, like one 





to whom the trustees of the institution leased 
the property. Commonwealth v. Trustees of 
Hamilton College (April 16, 1907), 101 S. W. 
Rep. 405, at p. 406. 

To the same category of decisions not 
mentioned in the principal case, though not so 
recent, belongs a case declining to exempt prop- 
erty of the Kentucky Chautauqua Assembly from 
taxation, as an educational institution not used 
or employed for gain, etc., there being no facts 
admitted or proven which showed the institu- 
tion to be one of purely public charity within 
another descriptive phrase of the statute. The 
ground for the denial of the exemption was the 
institution, which was conducted-but a few days 
in the year, was used for social as well as edu- 
cational purposes; and that it was used or em- 
ployed for gain by persons who held certificates 
of stock in the corporation and who, though 
they did not receive dividends in money, did 
so in the way of free tickets to the meetings of 
the assembly. Bosworth v. Kentucky Chautau- 
aua Assembly (1901), 112 Ky. 115, at pp. 117-18, 
65 S. W. Rep. 602, at p. 603, 23 Ky. Law Rep. 
1393. 

But this case did not directly pertain to the 
precise question here involved. The same can- 
not be said of the second and later of these 
cases, which, however, also concerned the fur- 
ther portion of the constitutional provision as 
to educational institutions just recited. There 
the Presbyterian church had erected a school 
building, which was used on Sundays for relig- 
ious services. Other buildings erected for use 
in connection with such structure were a home 
for the teacher and minister and a memorial 
home for the girls and women who attended 
the school wherein they were taught the science 
of sewing, housekeeping and cooking. Those 
who were able to pay tuition were charged a 
nominal sum, while others were given their edu- 
cation. The school was not conducted for profit 
or personal gain. The question of the exemp- 
tion of the two homes was regarded as settled 
by the case before herein set forth as to vari- 
ous Catholic and one Presbyterian institution 
(Citv of Louisville v. Board of Trustees of Naz- 
areth Literary and Benevolent Institution, etce., 
1896, 100 Ky. 518, 86 S. W. Rep. 994), in which 
it was in effect, according to the reviewing 
case, said that the schools and colleges where 
general education is imparted to all who may 
ap»ly, without regard to nationality or relig- 
ious creed, either free or at a merely nominal 
price, and the property of which has been ac- 
quired by gift from charitable people or by 
purchase from funds so derived, and in which 
there is no element of personal gain or profit, 
are institutions of purely public charity and 
“institutions of education not used or employed 
for gain by any person or corporation and the 
income of which is devoted solely to the cause 
of education,” and so come within the constitu- 
tional exemption. Morgan v. Presbyterian 
Church (April 23, 1907), 101 S. W. Rep. 338. 

In an earlier Kentucky case not men- 
tioned in the principal case, it was also 
held that a trust fund given by will 
to a school district to be devoted to the educa- 
tion of the poor and indigent children thereof, 
any surplus to go to the public school fund of 
the district, is exempt from taxation both on 
the ground “that it is devoted to a purely public 
charity,” and that it is a gift to an “institution 
of education” not used for private gain, though 
it was subject to be defeated by the return of 
a son of the testator. Commonwealth v. Pol- 
litt (Oct. 28, 1903), 76 S. W. Rep. 412-13. 
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It will be seen that this statement implies 
facts not brought out in the account of the 
circumstances of the case, in regard to those 
who could attend the institution. The first of 
these cases might, however, have been dismissed 
as too collateral, and the second as merely 
cumulative. But there seems less excuse for 
overlooking a third case, which has been treat- 
ed as a leading American authority, and is 
favorable to the exemption of the property of a 
Young Men’s Christian Association, both as con- 
stituting, in its buildings, “places actually used 
for religious worship,” and as belonging to an 
“institution of public charity,” in the constitu- 
tional sense. The overlooking of this case is 
all the stranger because it so fully and squarely 
discusses the latter phase of the matter, which 
is alone here pertinent, and because the pre- 
vailing opinion cites the Pennsylvania case con- 
cerning the Philadelphia Young Women’s Chris- 
than Association (City of Philadelphia v. Wo- 
men’s Christian Association, 1889, 125 Pa. St. 
17 Atl. Rep. 474, at p. 476), which has been 
before herein noted. In fact, we are quite at 
a loss to understand how the case came to be 
passed by. 

The case is Commonwealth v. Young Men’s 
Christian Association (1903), 116 Ky. 711, 76 
S. W. Rep. 234, 105 Am. St. Rep. 234. 

It would be interesting and instructive, if 
space permitted and the case were not so ac- 
cessible, to quote various pertinent passages 
from the opinion by Judge O’Rear in the case. 
As it is, it is enough to present the main points 
of the case. These are, that apart from its de- 
votional work of the association it endeavors to 
bring within the religious, moral, and intellec- 
tual influences of the institution all young men, 
and for that matter, all old men, for their bet- 
terment, improvement and protection from evil 
influences and consequences; that its library, 
gymnasium, night schools, etc., are accessible 
to all who may wish to avail themselves of 
them, without regard to creed or nationality; 
that though many, if not most of the privileges, 
are restricted to members yet there is no pecun- 
iary or like benefit derived by the members; 
that various of the privileges are absolutely 
free to all the public; and the fact that some 
part of the expense of maintaining the institu- 
tion is required to be paid by those who enjoy 
all its privileges does not change its character 
as a public charity; and that it does not matter 
that an institution is not freely open to all the 
public, but merely to a limited number of the 
public, on their selection by sectarian trus- 
tees since there are no institutions thus com- 
pletely open, and the framers of the constitu- 
tion could not have contemplated the exclusion 
of regulations so reasonable, although they 
limit, as of necessity they must, the number to 
be benefited to the accommodation of the means 
at hand. 

Opinion at pp. 237-39 of 105 Am. St. Rep. The 
case especially relies upon the Kentucky Fe- 
maie Orphan School case (Trustees of Kentucky 
Female Orphan School v. City of Louisville, 100 
Ky. 470, 19 Ky. Law Rep. 1916, 36 S. W. 
Rep. 921, 40 L. R. A. 119), which has been 
before herein noted. It distinguishes from the 
latter case three cases. One of these was the 
Masonic Temple case relied on in the dissenting 
ovinion in the principal case. Newport v. Ma- 
sonic Temple Ass’n., 108 Ky. 333, 21 Ky. Law 
Rep. 1785, 56 S. W. Rep. 405, 49 L. R. A. 
252. The second was the Odd Fellows’ Wid- 
ows’ and Orphans’ Home case, which the pre- 
vailing opinion in the principal case overruled 





as incompatible with the views therein ad- 
vanced. Widows’ and Orphans’ Home of the Odd 
Fellows of Kentucky v. Bosworth, 112 Ky. 200, 
23 Ky. Law Rep. 1505, 65 S. W. Rep. 591. 

The points of distinction suggested were, in 
substance, these were private charities, pure and 
simple, being exclusively for the benefit of cer- 
tain persons; that they had secret rites, cere- 
monies and distinctions of a peculiar character, 
and excluded all of the public but themselves 
from the enjoyment thereof; that they owned 
and used their property for their own enterfain- 
ment, like a social club or similar association; 
that their charitable contributions were in the 
nature of a mutual insurance or protective ar- 
rangement; and that this charitable work was 
incidental only. 

The third case, relating to a cemetery com- 
pany (Commonwealth v. Lexington Cemetery 
Co., 104 Ky. 165, 24 Ky. Law Rep. 924, 
70 S. W. Rep. 280-81), and also not cited in the 
principal case, was sought to be distinguished 
on the ground that it was decided upon the ex- 
press language of the constitution, which ex- 
empted only the places of burial or graveyards, 
and not investments devoted to the maintenance 
of burial places. But it had also been there 
sought to exempt accumulations of such com- 
pany, consisting of bonds, notes and cash, on 
the ground that such companies, which were not 
organized for profit, and declared no dividends, 
and paid no salaries, were “institutions of pure- 
ly public charity” within the meaning of the 
constitution. But the court decliried to accept 
this view. It relied especially on the Masonic 
Temple and Odd Fellows’ Widows’ and Orphans’ 
Home cases. After quoting from them, it said: 
“It is true that all persons who are willing and 
able to pay the prices charged may have lots 
in (the cemetery company) appellee’s burying 
ground and become stockholders, but certainly 
this does not bring them within the scope of 
institutions of purely public charity. Whilst 
we fully appreciate and approve the well-nigh 
universal sentiment that the graves of the dead 
should be decently and tenderly cared for there 
can be no escape from the conclusion that ap- 
pellee is not an institution of purely public 
charity, as contemplated by the constitution and 
statute.” As the court seemed inclined to re- 
gard this as at least a quasi-charitable insti- 
tution, and as it was not conducted for profit, it 
would seem to have been a charity unless the 
charge exacted made it otherwise. If it was a 
charity, its being open to all would seem to have 
made it public, and as its use was not being 
confined to members of any special religious or 
fraternal organization, it is difficult to see how 
it could be assimilated to the cases quoted, or be 
less than a purely public charity. 

Judge O’Rear found it necessary, however, to 
distinguish cases in other jurisdictions, wherein 
a different conclusion was reached concerning 
like institutions. 

One of these cases arose in Maine, Auburn Vv. 
Young Men’s Christian Ass’n., 86 Me. 244, 29 
Atl. Rep. 992-93. This was sought to be dis- 
tinguished on the ground that it was made to 
turn on the peculiar phraseology of the local 
statute, except that so much of the real estate 
of such corporations as is not occupied by them 
for their own purposes, shall be taxed in the 
municipality in which it was situated;” and , 
that all that part of the association’s buildings 
actually occupied by them was held to be ex- 
empt. This is true enough. The view was taken 
that all doubt and uncertainty as to the mean- 
ing of a statute were to be weighed against 
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exemption, and that the excepting clause applied 
alike to all “benevolent and charitable corpora- 
tions,” which were mentioned in a preceding 
clause. The court thought the question wheth- 
er the association should be classified for pur- 
poses of immunity from taxation, as a charitable 
society, or only as a religious society, might be 
difficult to decide if it had been necessary to 
pass upon it, which was not the case because 
the present aspect had been settled by a pre- 
vious decision. It will be seen that this case 
has little bearing on the present controversy. 
The other case sought to be distinguished 
was a New Jersey decision. State v. Patterson, 


(1898), 61 N. J. Law, 420, 39 Atl. Rep. 655, 
which we find to have been affirmed in 64 
N. J. Law, 45 Atl. Rep. 1092. The basis 


for the distinction suggested was that the New 
Jersey case discussed only the “charitable fea- 
ture” of the question; that it held that the word 
“charity,” in this statute, was not used in its 
broad sense, but on the contrary, was employed 
solely in the sense of “aid to the needy;” and 
that this construction of the word was not in 
harmony with that uniformly placed upon it by 
the Kentucky supreme court. An examination 
of the New Jersey case shows that in the main 
this is a correct account of it. The word which 
the court construed, however, was not “charity,” 
but “charitable,” as used in a provision which 
exempted all buildings “used exclusively for 
charitable purposes.” It will be seen that this 
case has likewise little pertinency to the present 
question. 

The court might well have referred to some 
other cases if it sought to mention all which 
pertained to such an association. 

In one case, for instance, the court-held that 
a building belonging to a Young Men’s Chris- 
tian Association, and used partly for the pur- 
poses of the association, and partly rented for 
business purposes, is not exempt from taxation 
when it is not brought under any of the pro- 
visions for exemption, and could not be brought 
within the exemption of “all church property 
actually and exclusively used for public wor- 
ship,” because it was not exclusively used 
for public worship. People v. Young Men’s 
Christian Association (1895), 157 Ill. 403, or 41 
N. E. Rep. 557, at p. 558. But the court regard- 
ed it as unnecessary to decide whether or not 
property would be liable to taxation if it were 
used exclusively for the object and purpose of 
the association as used in its charter, that of 
“the improvement of the spiritual, mental, so- 
cial and physical condition of young men.” The 
ease is therefore of no value as a precedent in 
the present connection. Another case has no 
bearing on the present subject, since it merely 
holds that the building of such an association 
is not exempt from taxation as exclusively used 
for purposes of public worship where out of 22 
rooms, only one was used for public worship, and 
that not exclusively, since it was also used for 
a lecture hall. Young Men’s Christian Associa- 
tion v. Mayor, etc., of New York (1889), 113 
N. Y. 187, 21 N. E. Rep. 86-87. 

A fourth local case which escaped mention in 
the principal case, but has been treated as a 
leading American authority, deals with the facts 
rather than the law. It holds that an infirmary 
is not exempt from taxation as an institution 
of “purely public charity,” although a great deal 
of charitable work was done in it by the pro- 
fessors in the medical college of which it was 
an adjunct, if the real purpose of the physicians 
who operated the college, in establishing the in- 





firmary, was to make the college more attrac- 
tive to students, and to induce attendance by 
reason of the instruction and clinical experience 
obtained in the infirmary, and in this way to 
increase the profits of the professors operating 
the college. Gray Street Infirmary v. City of 
Louisville (1901), 23 Ky. Law Rep. 1274, 65 
S. W. Rep. 11, 55 L. R. A. 270, at p. 271. 








CORRESPONDENCE. 





Justice Harlan’s Position in the Howard Case— 
A Correction, 
Editor Central Law Journal: 


In the editorial article in the Central Law 
Journal of the 24th there is a review of the 
Employers’ Liability Act of Congress. In that 
article it is stated: “Justices Harlan and Mc- 
Kenna dissent as to the result, but admit that 
the parts of the act designated in the majority 
opinion are unconstitutional but insisting that 
such parts are separable.” 

You are mistaken in thus reporting those two 
Justices. They distinctly confirm the constitu- 
tionality of the act affirming that the act, 
properly interpreted, contained no _ provision 
which was beyond the power of Congress. 

Yours truly, 
J. E. HOOVER, 
Secretary to Mr. Justice Harlan. 
Washington, D. C., Jan. 31, 1908. 








HUMOR OF THE LAW. 





Business was dull, debtors were shy and wary 
and Tim, the process server, was playing in 
hard luck. A case was on the list for trial in 
which an important witness named Reardon 
had defied all efforts to summon him. At last 
recourse was had to Tim. 

Tim took the writ and started on his errand. 
On the way he met Reardon’s dog. The dog had 
a package in his mouth and a bright idea imme- 
diately struck Tim. Caressing the dog in a 
friendly way, Tim untied the bundle and placed 
the summons securely within, and then the dog 
took it up and scampered away to his master. 
Tim followed at a respectful distance, watched 
the dog go into the house, and his master undo 
the package and the legal paper fell into his 
grasp. 

“That’s the copy,” joyfully exclaimed Tim, 
peering from his hiding place under the win- 
dow, “and here’s the original.” 

Tim returned his writ to court, which decided, 
after hearine obiections. that the service was 
good.—The Green Bag. 


A Richmond lawyer was consulted not long 
since by a colored man who complained that an- 
other negro owed him three dollars, a debt 
which he absolutely refused to discharge. The 
creditor had dunned and dunned him, but all to 
no purpose. He had finally come to the lawyer 
in the hope that he could give him some good 
advice. 

“What reason does he give for refusing to 
pay you?” asked the legal man, 

“Why, boss,” said the darky, “he said he done 
owed me dat money for so long dat de interest 
had et it all up, an’ he didn’t owe me a cent.” 
—Harper’s Weekly. 
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1 Adverse Possession—Disclaimer.—Where a 
person disclaimed title to land, and thereafter 
held it openly, notoriously, and adversely for 
10 years, he would have a good title—Lang- 
ston v. Cothran, S. Car., 58 S. E. Rep. 956. 

2. How Asserted.—Using and controlling 
property as owners is the ordinary method of 
asserting and claiming title-—Swedish Evange- 
list Lutheran Church v. Jackson, Tll., 82 N. E. 
Rep. 348. 

3. Appeal and Error—Appealable Orders.— 
An order denying a motion for judgment on 
a special finding of a verdict is not appealable. 
—Butteris v. Mifflin & Linden Min. Co., Wis., 
113 N. W. Rep. 642. 

4. Attorney and Client—Authority of Attor- 
ney.—Though the attorney for plaintiff had act- 
ed without direct authority, plaintiff held to 
have ratified his acts, and it was too late for 
him for the first time in the supreme court 
to deny his employment or for defendants to 
question the attorney’s authority by stipula- 
tion and motion to reverse the judgment.—Van 
Gordon v. Goldamer, N. D., 113 N. W. Rep. 609. 

5. Appeal and Error—Elections.—A reason- 
able exercise of the supreme court’s discretion 
in relieving from the effect of a failure to file 
nomination certificates within the time pres- 
eribed will not be interfered with on appeal.— 
In re Darling, N. Y., 82 N. E. Rep. 438. 

6. Harmless .Error.—A judgment will not 








be reversed because of the erroneous admis- 
sion or exclusion of evidence, if on the whole 
record a proper conclusion has been reached, 
which is supported by sufficient evidence 





therein.—Peet v. Peet, Ill., 82 N. E. Rep. 396. 

ts Injunction Bond.—Where a person fur- 
nishes an injunction bond required bv the 
court and secures the writ, he cannot on ap- 
peal object to the burdensome character of the 
bond.—Reed v. New York Nat. Exch. Bank, 
Ill., 82 N. E. Rep. 341. 


8. Decisions Reviewable.—A temporary 
injunction § restraining defendants, riparian 
owners, from interfering with _such entry as 
was necessary in reclaiming logs, etc., held 
an appealable order.—Garth Lumber & Shin- 
gle Co. v. Johnson, Mich., 113 N. W. Rep. 591. 

9. Record.—The informality in an order 
appealed from and the certification to the su- 
preme court held not to require the dismissal 
of the appeal by the court on its own motion. 
—Schultz v. Schultz, Wis., 113 N. W. Rep. 445. 

10. Arbitration and Award—Agreement. — 
Under the statute, an agreement for arbitra- 
tion is complete when one party to a dispute 
proposes arbitration and the other party as- 
sents to it, and each party enters into bond in 
double the amount involved to faithfully abide 
the result.—Bishop v. Valley Falls Mfg. Co., 
Ss. Cc. 58 S. E. Rep. 939. 

11. Bailment—Care Required.—A bailee 
without reward assumes the least responsibili- 
ty consistent with his undertaking.—Christian 
v. First Nat. Bank, U. S. C. C. of App. Bighth 
Circuit, 155 Fed. Rep. 705. 

12. Bankruptey—Counterclaim.—A  counter- 
claim held enforceable by the surety on notes 
given by a bankrupt in an action on the notes, 
—North Baltimore Bottle Glass Co. v. Altpeter, 
Wis., 113 N. W. Rep. 435. 

13. Banks and Banking—Gift of Savings 
Account.—Where testatrix changed her savings 
bank account to the joint names of herself 
and son the son does not thereby get title to 
the deposit.—Schippers v. Kempkes, N. J., 67 
Atl. Rep. 1042. 

14.——Improper Withdrawal of Funds.— 
A bank having notice that a breach of trust 
is being committed by improper withdrawal of 
funds by receiver of insolvent becomes respon- 
sible to the creditors of insolvent.—American 
Nat. Bank of Macon v. Fidelity & Deposit Co. 
of Maryland, Ga., 58 S. E. Rep. 867. 

15. Bastards—Collateral Judgment. — In @ 
bastardy proceeding. a judgment convicting 
another of fornication with the prosecutrix 
charged to have occurred about the time of her 
conception held not to conclude a _ finding 
against defendants.—Johnson Vv. State, Wis., 
113 N. W. Rep. 674. 

16. Benefit Societies—Change of By-Laws.— 
By-laws of a mutual benefit association au- 
thorizing a change of beneficiary without the 
consent of the existing beneficiary held inap- 
plicable to a certificate in which plaintiff was 
named as beneficiary for value.—Stronge v. 
Supreme Lodge, K. P., N. Y., 82 N. E. Rep. 
433. 

17. Bills and Notes—Bona Fide Purchasers. 
—A holder of a negotiable instrument for value 
before maturity and without notice has a good 











title, though the same may have been stolen.— - 


Ehrlich v. Jennings, S. Car., 58 S. E. Rep. 922. 

18. Bribery—Sufficiency of Indictment.— 
An indictment charging that defendant offer- 
ed a bribe to a member of the board of super- 
visors to influence his official action on a prop- 
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osition to sell county real estate held suffi- 
cient. though not stating that the county own- 
ed the real estate proposed to be sold.—Schult 
v. State, Wis., 113 N. W. Rep. 428. 

19. Chattel Mortgages—Mortgagee as Bona 
Fide Purchaser.—A mortgage for part of the 
purchase price of certain hotel furnishings 
given by an agent who owned only a half inter- 
est therein held a valid lien on the entire in- 
terest as against an undisclosed principal, who 
owned a half interest—Ryan v. Crosthwaite, 
Iowa, 113 N. W. Rep. 321. 

20. Commerce—lInterstate Regulation.—Act 
19038 (24 St. at Large, p. 81), providing a pen- 
alty for a carrier’s failure to pay a claim for 
loss of freight, held not an interference with 
interstate commerce.—Charles v. Atlantic Coast 
Line R. Co., S. Car., 58 S. E. Rep. 927. 

21. Contracts—<Accrual of Cause of Action.— 
A cause of action for breach of covenant 
against incumbrances made by a person subse- 
quently deceased is not enforceable against his 
estate until the covenantee suffers actual dam- 
ages.—In re Hanlin’s Estate, Wis., 113 N. w. 
Rep. 411. 

22. Fraud.—A deed executed by a legatee 
whereby she claimed her interest in the estate 
of the testator in consideration of a pay- 
ment of a legacy held not obtained by fraud. 
—Stapleton v. Haight, Iowa, 113 N. W. Rep. 351. 

23. Liability of Third Persons.—Where @ 
contract is made for the benefit of a third per- 
son, and he avails himself of its advantages, 
the law creates a privity, and he must bear 
the burdens of a party to the contract.—Me- 
ridian Life & Trust Co. v. Eaton, Ind., 82 N. 
E. Rep. 480. 

24. Substantial Performance.—Though a 
building contract was entire, held, that the 
contractor having in good faith endeavored to 
perform, he may recover the value to the own- 
er of the work done, though it lacks absolute 
completeness.—Manthey v. Stock, Wis., 113 N. 
W. Rep. 443. 

25. Counties—Creation.—Until the governor 
has made an order for an election on the ques- 
tion of the creation of a new county, the in- 
quiry as to the compliance with the constitu- 
tional requirements’ relating to the creation 
of new counties is before him.—State v. Ansel, 
8. C.. 58 S. E. Rep. 933. 

26. Corporations—Puffing in Sale of Stock. 
—‘Puffing’’ mining claims does not amount to 
such a false representation as will authorize 
the setting aside of a sale of mining stock, 
where the parties are compos mentis and deal 
at arm’s length.—Burwash v. Ballou, Ill. 82 
N. E. Rep. 353. 

27. Courts—Bill of Exceptions.——A writ of 
mandamus issued by the Appellate Court com- 
pelling a trial judge to correct and sign a bill 
of exceptions is not such a final disposition of 
the case as is transferable to the Supreme 
Court.—State v. Deupree, Ind., 82 N. EK Rep. 
452. 

28.——Questions Certified from Court of Ap- 
‘peals.— Where the court of appeals certifies ta 
the supreme court a question asking for in- 
structions as to the validity of a rule nisi in 
a motion for new trial, the question will be 
considered in the light of the rule accompany- 
ing the certificate—Eady v. Atlantic Coast 
Line R. Co., Ga. 58 S. E. Rep. 895. 

29. Criminal Evidence—Conspiracy.—Where 
proof sufficient to make a prima facie show- 














ing of conspiracy so as to permit the acts or 
declarations of one conspirator to be proven 
against another was given, the mere absence 
of a formal declaration by the court that it 
was so sufficient is not prejudicial.—Schultz 
v. State, Wis., 113 N. W. Rep. 428. 

30. Question for Jury.—The question of 
the guilt of accused is for the jury unless 
there is a failure to produce evidence on which 
the jury may properly find the matters al- 
leged to be true.—State v. York, Iowa, 113 N. 
W. Rep. 324. 

31. Criminal Law—Discretion of Court.—A 
ruling in sustaining the state’s challenge to a 
juror in a criminal trial on the ground he had 
formed and expressed an opinion, etc., will not 
be disturbed unless there has been an abuse 
of the discretion vested in the court.—State 
v. Norman, Iowa, 113 N. W. Rep. 340. 

32. Review of Evidence.—The supreme 
court will not interfere with a conviction for 
want of evidence unless it is satisfied from a 
consideration of the whole testimony that there 








“is a reasonable doubt of accused’s guilt.—Mil- 


ler v. People, Ill., 82 N. E. Rep. 391. 

33. Customs and Usages—Evidence.—Parol 
evidence of a usage or custom is admissible to 
explain the meaning of ambiguous terms in a 
contract, or to explain the meaning of, but not 
te contradict, the instrument, though no am- 
biguity exists on its face.—Peet v. Peet, IIl., 
82 N. E. Rep. 376. 

34. Dismissal and Nonsuit—Erroneous Ad- 
mission of Evidence.—It is error to grant a 
nonsuit on the ground that the trial court 
committed error in admission of evidence, or 
that on a previous trial of the case a judge 
erroneously granted a new trial after verdict. 
—Kennedy v. City of Greenville, S. C., 58 S. E. 
Rep. 989. 

35. Divoree—Cruelty.—In an action by a 
wife for divorce on the ground of cruel and 
inhuman treatment, evidence was properly re- 
ceived to show that the husband and wife had 
had trouble with reference to her conduct with 
other men.—Haver v. Haver, Minn., 113 N. W. 
Rep. 382. 

36. Cruelty.—An allegation that a wife 
has hindered her husband from making large 
sums of money by refusing to join with him 
in the conveyance of real estate owned by 
him does not show cruel treatment within the 
meaning of the divorce law.—Hofman v. Hof- 
man, Ind., 82 N. E. Rep. 477. 

37. Dower—Homestead.—Under the statute 
relating to homestead rights of a widow. and 
Ky. St. 1903, sec. 3132, an adult child held not 
to have such an interest in the homestead oc- 
cupied by his widowed mother as entitles his 
widow to dower where he dies before his 
mother.—Cate v. Ganter, Ky., 104 S. W. Rep. 
296. 

38. Easements—Abandonment or Nonuser.— 
The easement in streets and alleys appurte- 
nant to lots purchased with reference to a 
plat showing them is private property and 
cannot be lost by nonuser when there is no 
adverse possession.—Swedish Evangelist Luth- 
eran Church v. Jackson, Ill., 82 N. E. Rep. 348. 

39. Eminent Domain—Amendment of No- 


tice.—An award of the assessors in a proceed- 
ing to condemn a right of way cannot be 
amended by the mere act of one of the par- 
ties, and if amendable at all can only be 
amended -by the assessors themselves by per- 
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mission of the court.—Georgia Granite R. Co. 
v. Venable, Ga. 58 S. E. Rep. 864. 

40. Evidence — Presumptions. — Where a 
trust deed vested in the trustee the legal title 
with the duty to convey on written request of 
grantor, and the trustee executed a deed, a 
written request to do so will be presumed af- 
ter the lapse of 20 years.—Pope v. Patterson, 
8S. C., 58 S. E. Rep. 945. 

41. Exceptions, Bill of—Refusal to Sign.— 
The lower court held not to have abused its 
discretion nor to have deprived relator of the 
benefit of an exception by refusing to sign 
the bill of exceptions as presented.—Morgan 
v. Perkins, Mich., 113 N. W. Rep. 583. 

42. Exchange of Property—Remedies of 
Parties.—Where plaintiffs changed a horse 
power for a traction engine, they, having con- 
tinued to use the engine after they had deter- 
mined that it was insufficient on a trial to 
which they were entitled, could not recover 
the horse power in replevin.—Fox v. Wilkin- 
son, Wis., 113 N. W. Rep. 669. 

43. Executors and Administrators—Fraudu- 
lent Conveyances.—An administrator suing to 
set aside a conveyance by his intestate to his 
wife as fraudulent against creditors held to 
have failed to prove an estoppel against the 
wife.——Sawyer v. Metters, Wis., 113 N. W. Rep. 
682. 

44. Fire Insurance—Agreement to Procure. 
—One agreeing to procure insurance for an- 
other held bound thereby whether he at the 
time had or had not authority to represent 
some unnamed insurer or insurance agent.— 
Rainer v. Schulte, Wis., 113 N. W. Rep. 396. 

. 45. Fraud—Representations as to Legal Eff- 
fect of Instrument.—Fraudulent  representa- 
tions as to the legal effect of an instrument 
sued on are no ground for a vacation thereof. 





—Gipe v. Pittsburg, C.,, C. & St. L. Ry. Co., 
Ind., 82 N. E. Rep. 471. 
46. Rescission of Contract.—An instruc-. 


tion that plaintiffs could recover the value of 
the land they conveyed to defendants less the 
incumbrances thereon was error, as not taking 
into account what they received under the 
contract.—Ritko v. Grove, Minn., 113 N. W. 
Rep. 629. 

47. Frauds, Statute of—Agreement to An- 
swer for Debt of Another.—A written agree- 
ment by a father to guarantee the payment 
for a course of instruction to be taken by his 
son under a contract held within the statute 
of frauds for failure to express the consider- 
ation.—International Textbook Co. v. McKone, 
Wis., 113 N. W. Rep. 438. 

48. Gaming — Gambling Contracts. —Con- 
tracts for the sale or purchase of commodities, 
where it is intended by both parties that the 


transaction shall be settled by the payment of’ 


the difference in prices, are gambling contracts 
and void.—Carson v. Milwaukee Produce Co., 
Wis., 113 N. W. Rep. 393. 

49. Guaranty—aAcceptance of Guaranty.—To 
bind a guarantor for the repayment of ad- 
vances to be made to another, the creditor 
must accept the guaranty and give notice 
thereof to the guarantor.—Miami County Nat. 
Bank v. Goldberg, Wis., 113 N. W. Rep. 391. 

50. Habeas Corpus—Custody of Infant.— 
Prima facie the right of custody is in the 
father, and when it is insisted that the father 
has relinquished his right to custody of his 
child by contract, the contract should be defi- 





nite and the proof satisfactory.—Richards  v. 
McHan, Ga., 58 S. E. Rep. 839. 

51. Homicide—Motive.—If the jury believes 
from the evidence beyond a reasonable doubt 
that the defendant killed deceased with mal- 
ice aforethought, it is wholly immaterial what 
his motive was, or whether the evidence in- 
dicates the existence of any motive whatever. 
—Clefford v. People, Ill., 82 N. E. Rep. 343. 

52. Husband. and Wife—Community Debts. 
—The mingling of a surviving husband’s ac- 
counts with community accounts held not to 
authorize, as to the heirs of the wife, the for- 
feiture of the husband’s right to dispose of 
the estate for the payment of community 
debts.—Morris v. Morris, Tex. 105 S. W. Rep. 
242. 

53. Mortgage of Wife’s Real Egtate.— 
Where a wife conveyed land to her husband 
to enable him to mortgage it with the mort- 
gagee’s knowledge, the wife could repudiate 
the mortgage, except for so much of the con- 
sideration as was used for her benefit’—Wred- 
man v. Fall City Savings & Loan Ass’n., Ind., 
82 N. E. Rep. 476. 

54. Indictment and Information—Joinder of 
Offenses.—Where three counts each joined bur- 
glary and larceny, the charges were indepen- 
dent crimes, and accused could be convicted 
of either without being found guilty of the 
other.—Miller v. People, Ill, 82 N. E. Rep. 391. 

55. Interstate Commerce—State Regulation 
of Oyster Industry.—Rights under commerce 
clause of federal constitution, or under Const. 
U. 8S. Amend. 14, held not infringed by Act N. 
J. March 24, 1899, p. 514, sec. 20, as amended by 
Act March 22, 1901, p. 317, prohibiting use of 
dredging in tidal waters for catching oysters 
on leased premises.—Lee v. State of New Jersey, 
U. 8. 8. C., 28 Sup. Ct. Rep. 22. 


56. Imtoxicating Liquors—Illegal Keeping 
for Sale.—On a prosecution for unlawfully keep- 
ing intoxicating liquors for sale on a certain day 
evidence that liquors were kept for sale on other 
days is admissible as a basis for the inference 
that the liquors were also kept for sale on the 
day in question.—State v. Collins, R. I., 67 Atl. 
Rep. 796. . 

57. Police Power.—The power of the state 
to protect its citizens from the evils of intem- 
perance, to enact and enforce any legislation 
not in conflict with the federal or state con- 
stitution, is not only an attribute of sovereign- 
ty, but a power inherent in statehood.—State 
v. Hanson, N. D., 113 N. W. Rep. 371. 

58. Judges—Powers of Judge in Vacation.— 
The judge of the superior court has no au- 
thority to sustain a demurrer to an equitable 
petition on motion to dismiss for want of equi- 
ty in vacation prior to the term at which the 
ease is returnable.—Ivey v. City of Rome, Ga., 
58 S. E. Rep. 852. 

59. Judgment—Full Faith and  Credit.— 
Full faith, and credit due probate proceedings 
of New Jersey courts held not to require courts 
of New York to be bound by adjudication of 
New Jersey courts on question of domicile.— 
Tilt v. Kelsey, U. 8S. S. C., 28 Sup. Ct. Rep. 1. 


60.—Res Judicata.—Decree of federal court 
enjoining state board of assessment from as- 
sessing bank stock for taxation held not to pre- 
clude another county in a suit based on a differ- 
ent theory.—Bank of Kentucky v. Common- 
_ of Kentucky, U. 8. S. C., 28 Sup. Ct. Rep. 














172 


CENTRAL LAW JOURNAL. 





No. 8 








61. Landlord and Tenant—Breach of Cove- 
nant for Quiet Enjoyment.—Bill to set off 
against rent damages by a violation of cove- 
nants for quiet enjoyment must allege that 
possession was disturbed by some other than 
the public authorities on violation of a city 
ordinance.—Kiernan v. Bush Temple of Mu- 
sic Co., IL, 82 N. EK Rep. 410. 

62. Lease of Wall by Tenant for Adver- 
tising.—Under Ky. St. 1903, sec, 2292, a lease 
by a tenant of a wall for advertising purposes 
held void, and the sublessee liable to the 
landlord for his damages.—Louisville Gunning 
System v. Parks, Ky., 104 S. W. Rep. 331. 

63. Lareerny—Evidence.—In a _ prosecution 
for horse stealing, a question asked of an offi- 
cer who seized the horses in Nebraska as to 
whether defendant said anything about hav- 
ing sent any horses to Nebraska by N. held not 
objectionable for irrelevancy.—State v. Glover, 
Ss. D., 113 N. W. Rep. 625. 








64. What Constitutes.—Theft or larceny 
is the felonious taking and carrying away 
of the perscnal property of another’ with 


intent to convert it to the use of the taker with- 
out the consent of the owner.—State v. Stew- 
‘art, Del., 67 Atl. Rep. 786. 

65. Libel and Slander—Privileged Commu- 
nications.—At common law, publication of a 
fair, correct, and good faith report of a judi- 
ciai or legis‘ative proceeding is vrivileged.— 
Ilsley v. Sentinel Co., Wis., 113 N. W. Rep. 425. 

66. Reference to Plaintiff—That a libel 
purported to describe a dead person held not 
to obviate its libelous character with refer- 
ence to plaintiff, to whom it referred, who was 
not dead.—Quinn v. Sun Printing & Publish- 
ing Co., 105 N. Y. Supp. 1092. 

67. Life Insurance — Beneficiaries. — For a 
death benefit payable to the family of the de- 
ceased, those persons whose relation to the de- 
ceased is legally connected with the word “fam- 
ily” are entitled to sue.—Jackson v. Brothers 
and Sisters of Promise, Ga., 59 S. E. Rep. 11. 





68. Limitation of Actions—Accrual of Cause: 


of Action.—Where plaintiff was a minor when 
trespass was committed on her land, her right 
of action was suspended until her arrival at 
21 years.—Cobb v. Wrightsville & T. R. Co., 
Ga., 58 S. E. Rep. 862. 

69. Accrual of Right to Sue.—Limitations 
run against an action to recover money paid 
under an executory contract not executed fron 
the time the contract is broken, and not from 
the time the money is received.—Tomlinson v. 
Bennett, N. C., 59 S. E. Rep. 37. 

70. Persons Barred.—Whete the _ statute 
of limitations has run against a trustee, vest- 
ed with legal] title to land, the cestui que trust 
is also barred though she is a married woman. 
—Pope v. Patterson, S. C., 58 S. E. Rep. 945. 

71. Lis Pendens—Mortgages.—A mortgage 
having been executed prior to a vendor's lien 
suit, mortgagee’s assignee held _ protected, 
though the suit was pending at the time of 
the several assignments of the mortgage.— 
Neff v. Elder, Ark., 105 S. W. Rep. 260. 

72. Mandamus—Clerk of Court.—Where 
there is a valid award under a statutory arbi- 
tration, it is the ministerial duty of the clerk 
of the court to enter judgment in accordance 
with the award, and such duty will be en- 
forced by mandamus.—Bishop v. Valley Falls 
Mfg. Co., S. C., 58 S. E. Rep. 939. 

73. Master and Servant—<Acts of Servant.— 











Acts of an agent within the scope of his duties 
are those of the master, whose liability there- 
for is the same as if the master had been act- 
ing for himself.—Rochester v. Bull, S. Car., 58 
S. E. Rep. 766. 

74. Assumed Risk.—Where one who was 
employed to assist in removing hatch covers 
from a vessel knew or ought to have known 
all the dangers incident to that work, he as- 
sumed the risk of injury therefrom, and hence 
cannot recover.—Corrigan v. West Division S. 
S. Co., Wis., 113 N. W. Rep. 441. 

75. Assumption of Risk.—An employee 
held not relieved from assumption of risk by 
going into a dark and dangerous place, though 
the master had promised, and failed, to furn- 
ish a lantern.—Kentucky & Indiana Bridge & 
R. Co. v. Melvin, Ky., 104 S. W. Rep. 334. 

76. Assumption of Risk.—An employee of 
a firm employed in loading a vessel assumed 
the risk of injury from such defects in a rope 
used as would not have been disclosed to the 
firm by an inspection conducted with ordinary 














eare.—Suderman & Dolson v. Woodruff, Tex., 
105 S. W. Rep. 217. 
Tt. Contributory Negligence. — Whether 


or not a workman was guilty of negligence in 
adopting the method provided to shut down a 
motor which he was ordered to stop and fix 
is a question of fact.—Marquette Cement Mfg. 
Co. v. Williams, Ill., 82 N. BE). Rep. 424. 

78. Duty to Warn Servant.—Whether a 
servant ever worked in a gravel pit is imma- 
terial on the question of the duty of the mas- 
ter to warn against the danger of the bank 
caving; the servant being presumed to know 
the law of gravitation.—Village of Montgom- 
ery v. Robertson, Ill., 82 N. E. Rep. 396. 

79. Fellow Servants.—Whether an offend- 
ing servant is a fellow servant or a vice prin- 
cipal depends on whether the act being perform- 
ed by such offending servant is one which the 
master owed to the injured servant, the per- 
formance of which had been intrusted to the of- 
fending servant.—Pagan v. Southern Ry. Co., 
8. Car., 69 S. E. Rep. 32. 

80. Injury to Third Person.—In an action 
for injuries alleged to have been sustained in 
being kicked from a street car, evidence of a 
Physician who attended plaintiff held to sus- 
tain a finding that the alleged kick was the 
proximate cause of plaintiff's injuries.— 
Schultz v. La Crosse City Ry. Co., Wis., 113 
N. W. Rep. 658. , 

81. Res Ipsa Loquitur.—The doctrine of 
res ipsa loquitur, applicable to personal injuries 
to passengers, cannot be applied against a min- 
ing company in an action against it for injuries 
to a miner who was crushed by a descending 














cage.—Southwestern Development Co. v. Boyd, 
Ind. T., 104 S. W. Rep. 1174. 

82. Mines and Minerals—Apexing Veins.— 
Senior location takes the entire width of 


the vein on its dip, where the apex is partly 
between two or more adjacent lode mining 
claims.—Lawson v. United States Min. Co., U. 8. 
S. C., 28 Sup. Ct. Rep. 15. 

83.——Oil and Gas Lease.—Successors of @ 
lessor of oil and gas land held not entitled to 
arbitrarily set off 20 acres for two active wells, 
after the expiration of the time fixed for dig- 
ging all the wells specified in the lease and 
quiet his title to the balance of the land.— 
Pittinger v. Ramage, Ind., 82 N. E. Rep. 478. 

84. Mortgage—Foreclosure.—Where a mort- 
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gage is executed without consideration and on 
fraudulent representations of the mortgagee, 
such fraud and want of consideration may be 
shown in an action to foreclose.—Alton-Dawson 
Mercantile Co. v. Staten, Okl., 91 Pac. Rep. 892. 

85.——What Constitutes—A deed conveying 
land to husband and wife jointly, wherein the 
wife is named as a grantee to secure money 
loaned to the husband to pay for the land, is 
as to the wife, a mortgage.—Hubbard v. Che- 
ney, Kan., 91 Pac. Rep. 793. 

86. Municipal Corporation—Actions Against. 
—Where the general assembly by an act incor- 
porating a town declares that its corporate 
name shall be “the mayor and council of the 
town of East Rome,” such a town can sue and 
be sued only in the name referred to.—Town 
of East Rome v. City of Rome, Ga. 58 S. 
Rep. 854. 

87. Assessment Roll.—An assessment of 
personal property is sufficient if rightfully as- 
sessed, although it be erroneously classified 
generally as personal property without desig- 
nating both the actual and taxable value, pro- 
vided the owner is not prejudiced.—In re Sea- 
man, Iowa, 113 N. W. Rep. 354. 

88. Duty to Keep Street Safe-—-That a 
contractor opening a street in order to estab- 
lish connection with the city sewer may be 
liable for negligence will not relieve the mu- 
nicipality, if it was in law fixed with knowl- 
edge of his negligence.—Kinsey v. City of 
Kinston, N. C., 58 S. E. Rep. 912. 

89.——Ordinances.—-Though courts may re- 
view the legislative acts of municipal coun- 
ceils to the extent of declaring their ordinances 
void for unreasonableness, the power will be 
exercised with great caution.—Clark v. City of 
Chicago, Ill., 82 N. E. Rep. 370. 

90. Petition for Public Improvement.—A 
married woman ratifying the signature by her 
husband of her name to the petition to the 
council of a city praying for an improvement 
held a signer of the petition—Board of Im- 
provement, District No. 5 of Texarkana v. Of- 
fenhauser, Ark., 105 S. W. Rep. 265. 

91. Police Officers.—A police officer  re- 
tired and pensioned for disability cannot be 
summarily removed from the pension roll be- 
cause of fraud in proceedings for his natural- 
ization.—In re Hickey, 106 N. Y. Supp. 148. 

92. Presentation of Vouchers.—The _ treas- 
urer of a committee of private citizens having 
a celebration in charge cannot demand the city 
controller to issue warrants to be paid for ap- 
propriations for such purpose without present- 
ing the proper vouchers.—Bugmaier v. Goerin- 
ger, Pa., 67 Atl. Rep. 782. 

93. Reckless Driving.—When defendant 
recklessly drove at an excessive speed along 
a city street where people would likely be and 
injured plaintiff, he was liable, although he 
did not see plaintiff in the street ahead of 
him.—Foley v. Northrup, Tex., 
229. 

94.——-Rights of Underground Railway.—The 
right of a property owner on a public street in 
the city of New York to maintain vault spaces 
under a sidewalk exists only by virtue of a per- 
mit from the city, revocable whenever the city 
or public use requires such space.—Potter v. In- 
terborough Rapid Transit Co., 105 N. Y. Supp. 
1071. 

95.——_Street Assessments.—General taxpay- 
ers held not entitled to an order pendente lite 




















105 S. W. Rep.’ 





restraining the collection of special assess- 
ments under an invalid street improvement 
proceeding, and preventing the acceptance of 
the work.—Cawker v. City of Milwaukee, Wis., 
113 N. W. Rep. 419. 

96.—Negligemce—Care as to Licensee.—De- 
fendant held not liable for injuries resulting 
to a licensee on its premises received while 
exercising due care, unless its conduct was 
such as indicated a reckless and wanton disre- 
gard of the safety of the licensee.—Habina v. 
Twin City General Electric Co., Mich., 113 N. 
W. Rep. 586. : 

97.——-Concurrent Causes.—A defendant is 
liable for an injury caused to one using due 
evare for his personal safety by the defendant’s 
negligence concurring with an accident with- 
out which the injury would not have occurred. 
—Illinois Cent. R. Co. v. Siler, Ill, 82 N. E. 
Rep. 362. 

98. Proximate Cause.—Negligence of one 
carelessly placing herself in a position ex- 
posed to danger cannot as a matter of law 
be said to be the proximate cause of in- 
jury, where reasonable care by the other party 
would have avoided the same.—Chunn v. City & 
Suburban Ry. of Washington, U. 8. 8S. C., 28 
Sup. Ct. Rep. 63. 

99.——Unprotected Turntable——Where a rail- 
road company erects on its own land a turnta- 
ble, it is under no duty to take special precau- 
tions for the safety of children, though the 
turntable may tend to attract them and expose 
them to danger.—Thompson v. Baltimore & O. 
R. Co., Pa., 67 Atl. Rep. 768. ay 

100. Officers—Definition.—A public officer is 
one whose duties involve the exercise of some 
portion of the sovereign power in the perform- 
ance of which the public is interested, while an 
employee merely performs duties required of 
him under a contract.—Sanders v. Belue, 8. C., 
58 S. E. Rep. 762. % 

101. Parent and Child—<Action by Parent.— 
An action will not lie in favor of the father 
of a pupil expelled from a public school 
against the teacher, when he has thereby suf- 
fered no direct pecuniary loss.—Sorrells v. 
Matthews, Ga., 58 S. E. Rep. 819. 

102. Liabiliay of Parent for Medical Ex- 
penses.—A father is liable for medical, surgi- 
eal, and hospital services rendered his child 
at the request of his duly authorized agent.— 
Howell v. Blesh, Okl., 91 Pac. Rep. 898. 

103. Parties—Action on Contract.—Where a 
city and the school directors of a school dis- 
trict therein joined to recover damages for 
the loss of a school building, resulting from 
the negligent breach of a contract to furnish 
water protection, held, there was an improper 
yoinder of parties plaintiff—City of Galena 
v. Galena Water Co., Ill, 82 N. E. Rep. 421. 

104. Partnership—Pleading.—The name “A. 
& A.” denotes a partnership, and an amendment 
to a pleading alleging that it is a partnership 
is not necessary,—Dublin & S. W. Ry. Co. v. 
Akerman & Akerman, Ga., 59 S. E. Rep. 10. 

102. Liability of Parent for Medical Bx- 
exist, although there is no agreement as to the 
sharing of losses; the sharing of profits’ being 
the test.—Leeds v. Townsend, IIl., 81 N. E. Rep. 
1069. 

106. Physicians and Surgeons—Capacity and 
Qualifications.—A person holding himself out to 
the public as a physician and surgeon is bound 
to have and exercise such skill as physicians 
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and surgeons in the same general neighborhood 
in the same general line of practice ordinarily 
have and exercise in like cases.—Sheldon v. 
Wright, Vt., 67 Atl. Rep. 807. 

107. Pleading — Amendment of Petition.— 
An amended petition adopting no part of 
the original petition supersedes the same, and 
such original petition is no part of the record, 
and cannot be considered, unless introduced in 
evidence, as an admission of plaintiff.—Lane v. 
Choctaw, O., G. R. Co., Okla., 91 Pac. Rep. 883. 

108. Motion to Strike—Where a defen- 
dant in an action on contract pleaded igno- 
rance and fraud, a reply setting forth the cir- 
cumstances under which the contract was made 
Was proper as against a motion to strike.—Old 
Settlers Inv. Co. v. Marshall Vinegar, Pickle & 
Soap Co., Iowa, 113 N. W. Rep. 326. 

109.—-Su ficiency of Answer.—Where a para- 
graph of an answer presented a complete de- 
fense, and no reply was filed thereto, and the 
court overruled a demurrer to another para- 
graph of the answer, and plaintiff declined to 
plead further, his petition was properly dis- 
missed.—Martin v. Smith, Ky., 104 S. W. Rep. 
310. 

110. Principal and Agent—<Authority to Com- 
promise.—Authority to an agent to sell goods 
does not carry with it authority to compromise 
differences arising between his principal and 
those to wham he sells goods by such authority 
to prove the same.—Scarritt-Comstock Furni- 
ture Co. v. Hudspeth, Okl., 91 Pac. Rep. 843. 

111. Knowledge of Defective Premises.— 
Knowledge of an agent of defects in leased 
premises is® knowledge of the landlord, so far 
as affects the latter’s liability for injuries from 
such defects.—Holzhauer v. Sheeny, Ky., 104 8. 
W. Rep. 1034. 

112. Province of Court and Jury.—Whereas 
an agency is created by a written instrument, 
the scope of authority is for the court, but the 
existence and scope of an agency implied from 
conduct of the parties and established by wit- 
nesses are for the jury.—American Car & Foun- 











dry Co. v. Alexandria Water Co., Pa., 67 Atl. 
Rep. 861. 
113. Ratification—wWhere one, in selling 





goods, did not purport to act as agent of a third 
person but rather in his own right as owner, the 
third person could not be bound thereby on the 
theory of ratification of an unauthorized act ot 
his agent.—lIlfeld v. Ziegler, Colo., 91 Pac. Rep. 
825. 

114. Unauthorized Acts of Agent.—A prin- 
cipal cannot be deemed to have ratified an un- 
authorized act of an agent, unless he does so 
with full knowledge of all the facts.—Sill v. 
Pate, Ill., 82 N. BE, Rep. 356. 

115. Process—Service.—A person going into 
another state as a witness or as a party de- 
fendant in a suit therein, either nominally or 
as a defendant in interest, is exempt from 
process in such state while he is necessarily at- 
tending there in respect to such trial, at least 
in the absence of a state statute unequivocally 
abrogatine such exemnption.—Skinner & Mounce 
Co. v. Waite, U. S. C. C., D. Idaho, 155 Fed. Rep. 
$28. 

116. Property—Revesting of Title.—The 
owner of the soil, who has conveyed the tim- 
ber, is not revested with the title by a verbal 
declaration of the owner of the timber that he 
surrendered it to him.—Warren v. Ash, Ga, 58 
S. E. Rep. 858. 

117. Railroads — Accident at Crossing. — 





‘Railroad 





company crossing a much traveled 
highway must signal a train’s approach and 
moderate the speed to a reasonable degree.— 
a v. Pennsylvania R. Co., Pa., 67 Atl. Rep. 

7. 

118. Crossing Accident.—Plaintiff held neg- 
ligent as a matter of law in approaching a ralil- 
road crossing at night, and attempting to cross 
in front of a rapidly approaching train, which 
he must have seen if he had exercised due care. 
—Atchison, T. & S. F. Ry. Co. v. Baker, Ind. T., 
104 S. W. Rep. 1182. ij 

119. Damages for Fires Set by Engine.— 
Where there is a diminution in the value of 
land caused by negligent firing of growing 
timber by a railroad company, the measure of 
damages is the diminution of the market value. 
—Western & A. R. Co. v. Tate, Ga., 59 S. E. Rep. 
266. 

120. Duty to Look and Listen.—Failure of 
one driving across railway tracks to look and 
listen held not negligence as a matter of law. 
—Elgin, J. & E. Ry. Co. v. Lawlor, Ill., 82 N. 
E. Rep. 407. 

121. Injunction to Person on Track.—A 1o- 
comotive engineer has the right to assume that 
a person 10 feet away from the track, and not 
apparently deaf, will hear a whistle blown at a 
distance of 80 yards.—Cox’s Adm’r v. Louisville 
& N. R. Co., Ky., 104 S. W. Rep. 728. 

122. Negligence.—The negligence of a 
railway company in allowing combustible ma- 
terial to accumulate on its right of way held 
to be the proximate cause of the death of plain- 
tiff's intestate.—Illinois Cent. R. Co. v. Siler, 
Tl, 82 N. E. Rep. 362. 

123. Protection from Insults.—It is an in- 
sult for a conductor of a carrier to call a white 
man a negro, and dependent on the circum- 
stances is actionable-—Wolfe v. Georgia Ry. 
*& Electric Co., Ga., 58 S. EL. Rep. 899. 

124. Separation of Races.—Where a con- 
ductor in enforcing Penal Code 1895, sec. 527, 
requiring conductors to separate white and 
colored passengers. mistakes a white man for 
a negro, the carrier is not liable if its employee 
used extraordinary diligence to prevent such 
mistake.—Wolfe v. Georgia Ry. & Electric Co., 
Ga., 58 S. E. Rep. 899. 

125. Taxation.—A railroad company which 
though operated by another, still owns its line 
of railroad and has not parted with any of the 
franchises granted it, is liable to a franchise 
tax.—Commonwealth v. Kinniconick & F. S. R. 
Co., Ky., 104 S. W. Rep. 290. 

148. Witnesses—Cross Examination.—In an 
action for the death of plaintiff's intestate, 
who was killed by being run over by a street 
ear objection to a certain question held prop- 
erly sustained. as being improper cross-exam- 
ination.—Chicago City Ry. Co. v. Strong, TIL 
82 N. E. Rep. 335. 

149. Impeachment.—Where it appeared a 
witness was coached while testifying, it was 
immaterial what particular questions she was 
coached on; the material question being wheth- 
er she was coached.—Heath v. Hagan, Iowa, 
113 N. W. Rep. 342, 

150. Transactions with Decedent.—The 
death of the grantor of one of the par- 
ties to an action held not to render the other 
party or his agent incompetent to. testify to 
independent physical facts not involving any 
communication or transaction with decedent.— 
Nugent v. Watkins, Ga., 58 S. E. Rep. 888. 
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